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CHAPTER  II — FEDERAL  ENERGY 
ADMINISTRATION 

PART  205— ADMINISTRATIVE 
PROCEDURES  AND  SANCTIONS 

Interpretations  Issued  in  1975 
AGENCY:  Federal  Energy  Administra¬ 
tion. 

ACTION :  Notice  of  interpretations. 

SUMMARY:  Attached  are  all  Interpreta- 
tkms  Issued  by  FEA  In  calendar  year 

1975.  This  is  one  of  a  series  of  notices 
intended  to  make  FEA  Interpretatlcms 
available  to  the  public  through  publica¬ 
tion  In  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Cliff  Russell.  202-566-9567. 

SUPPLEMENTARY  INFORMATION: 
In  accordance  with  FEA’s  notice  con¬ 
cerning  the  publication  of  1976  Price  and 
Allocatlmi  Interpretations  (42  FR  7923, 
February  8,  1977),  appended  hereto  are 
the  Interpretations  Issued  by  the  FEA 
General  Counsel  and  Regional  Counsels 
during  calendar  year  1975  pursuant  to 
10  CFR  Part  205.  Subpart  F. 

Also  aniended  hereto  is  an  additional 
Interpretation  issued  In  1976  by  FEA 
Region  I.  which  was  inadvertently 
omitted  from  the  1976  Interpretations 
appended  to  the  Notice  at  42  FR  7923. 
This  Interpretatlmi  has  been  designated 
1976-25. 

Certain  Interpretations  issued  in  1974 
will  be  published  In  the  Federal  Register 
as  soon  as  they  are  reviewed  for  publica¬ 
tion  in  accordance  with  the  uniform 
classification  headings  and  editorial 
standards  used  for  publication  of  1975, 

1976,  and  1977  Interpretations. 

FEA  would  normally  prefer  to  number 
Interpretations  by  year  and  the  order  in 
which  they  were  Issued — e.g.,  Inteipreta- 
ii<m  1975-1, 1975-2,  etc. — as  in  the  man¬ 
ner  of  FEA  Rulings.  Many  Interpreta¬ 
tions  Issued  in  1975  have  already  been 
r^rlnted  in  FEA’s  Compliance  Manual 
under  such  a  sequential  numerical 
designation  system.  That  system  does 
not,  however,  refiect  a  complete  listing 
of  Interpretations  Issued  in  1975  (all 
regional  Interpretations  were  omitted) 
and  does  not  entirely  follow  the  chrono¬ 
logical  order  in  which  the  Interpretati<ms 
reprinted  therein  were  Issued.  Because 
FEA’s  Compliance  Manual  is  available 
to  the  public  through  Freedom  of  In¬ 
formation  procedures  and  Interpreta¬ 
tions  as  numbered  therein  have  been 
cited  in  proceedings  before  FEA  and 
elsewhere,  FEA  believes  that  unnecessary 
confusion  would  result  if  FEA  were  to 
seek  to  renumber  all  1975  Interpretations 
strictly  in  accordance  with  the  date  of 
Issuance. 

’Therefore,  FEA  has  assigned  numerical 
designations  to  1975  Interpretations  as 
follows:  (1)  Interpretations  1975-1 
through  1975-48  are  the  same  as  mter- 
inetations  1975-1  through  1975-48  in 
ttie  OmnpUance  Manual,  except  that  (a) 
a  noD-lnterpretlve  letter  reproduced  in 
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the  Compliance  Manual  as  Interpreta¬ 
tion  1975-36  is  omitted  here,  (b)  Inter¬ 
pretation  1975-38,  which  was  neither  re¬ 
produced  nor  listed  by  name  in  the 
Compliance  Manual,  is  included  herein, 
and  (c)  Interpretation  1975-46,  which 
was  also  not  reproduced  or  listed  by 
name  in  the  Compliance  Manual,  is  listed 
by  name,  date,  “rules  interpreted”  head¬ 
ing  and  classification  code  herein,  but 
the  text  is  omitted  because  of  its 
similarity  with  Interpretation  1975-8; 
and  (2)  Interpretations  1975-49  through 
1975-74  are  aH  other  Interpretations 
Issued  in  1975  (all  regional  Interpreta¬ 
tions),  numbered  in  accordance  with 
the  chronological  order  of  their  Issuance. 

All  1975  Interpretations  except  one. 
1975-25,  are  Interpretations  of  the  Man¬ 
datory  Petroletun  Price  and  Allocation 
Regulations.  The  symbol  “OI,”  Included 
in  the  code  assign^  to  1975-25,  stands 
for  “Other  Interpretation,”  and  indicates 
that  1975-25  is  an  Interpretation  of  FEA 
rules  other  than  those  found  in  the  price 
and  allocation  regulations. 

Older  Interpretations  are  more  likely 
to  relate  to  regulations,  rulings  or  laws 
which  have  been  amended,  revised  or  re¬ 
voked,  compared  with  more  recent  In¬ 
terpretations.  ’Thus,  for  example,  1975 
Interpretations  (XKistrulng  and  applying 
FEA’s  definition  of  “property”  may  be 
of  little  Interest  or  qu^lonable  con¬ 
tinued  validity  in  view  of  significant 
changes  in  that  definition  effective  Sep¬ 
tember  1,  1976.  FEA  has  not  attempted 


to  review  the  Interpretations  published 
today  for  continuing  applicability  and 
validity.  Interested  persons  should  there¬ 
fore  n^  with  particular  attention  the 
llmltati<ms  on  tiie  appllcabiUly  of  In¬ 
terpretations  as  stated  below. 

FEA  Interpretations  depend  for  their 
authority  on  the  acciuacy  of  the  factual 
statement  used  as  a  basis  for  the  Inter¬ 
pretation  (10  (7FR  205.84(a)  (2) )  and 
may  be  rescinded  or  modified  at  any  time 
(8  205.85(d) ) .  Only  the  persons  to  whom 
Interpretations  are  addressed  and  other 
persons  upon  ^om  Interpretations  are 
served  are  entitled  to  rely  on  them 
(8  205.85(c) ) .  An  Interpretation  is  modi¬ 
fied  by  a  subsequent  amendment  to  the 
regulation  (s)  or  ruling  (s)  Interpreted 
thereby  to  the  extent  that  the  Interpre¬ 
tation  is  inc<xislstent  with  the  amended 
regulatlon(s)  or  rullng(s)  (8  205.85 
(e) ) .  In  addition.  Interpretations  are 
subject  to  appeal  (8  205.86).  Several  of 
the  Interpretations  published  herewith 
have  been  affirmed  on  appeal  to  date  and 
none  of  them  has  been  modified  or  re¬ 
versed  on  appeal.  ’The  Interpretations 
ai^nded  hereto  are  published  today 
only  for  general  guidance  in  accordance 
with  the  reasons  set  forth  in  the  FEA 
Notice  cited  above. 

Issued  in  Washington,  D.C.,  April  27, 

1977. 


Eric  J.  Fygi, 
Acting  General  Counsel, 
Federal  Energy  Administration. 

Appendix. — Table  of  inierpretatums 


No. 


Dau 


C*tefory 


Longview  Reflninc  Co.. . 

Bootnern  Oulf OUDlstrlbuton j 


IR76-1  BkeDy  Ofl  Co . .J»n.  21 

1*76-2 
1*76-3 
1*76-1 
1*76-6 
l*76-« 

1*76-7 
1*76-6 
l*7&-« 

1*76-10 
1*76-11 
1*76-12 
1*76-13 
1*76-14 
1*76-16 
1*76-1« 

1*76-17 
1*76-18 
*76-19 
1*76-20 
1*76-21 
1*76-22 
1976-23 
1975-24 
1978-25 
1975-26 
1975-27 
1975-28 
1975-29 
1978-30 
1975-31 


Oregon  Department  of  TnnsporUUon . . . _ _ _  Apr.  21 

National  Aesociation  of  Taiaoo  CoaslKnaea,  Ine _ _ _ _ Apr.  24 

U.B.  Marine  Corps.. _ _ _ _ _ _ _ _  Apr.  29 

BheU  Oil  Co . . . . . May  12 

Northeast  Fetroleom  C^ _ _ _ _ Jane  10 

Consolidated  Paper,  Inc . . . . . . June  13 

A.  Johnson  A  Co . . Jane  18 

Babcock  &  Wilcox  Co . . ..... _ Jane  24 


-•Jan. 

21 

ADoeation/ 

prioa 

Feb. 

1* 

Price. 

Feb. 

12 

1)0. 

Feb. 

14 

Do. 

...do. 

... 

Do. 

...do. 

... 

Do. 

...do. 

..  - 

Do. 

...do. 

Price. 

...do. 

... 

Do. 

.—do. 

Do. 

Feb. 

it 

Do. 

Mar. 

u 

ADocation. 

...do. 

Da 

Mar. 

20 

Price. 

Apr. 

16 

Do. 

...do. 

AOocatioa 

Airways  me _ _ _ _ Jane  27  ABocal 

ioration  Co . . . Jane  10  Tilee. 


Pan  American  World  Airwa: 

Pacific  Lighting  Exploratk 
(No  interpretaUon  designated  1*76-26 

O.  K.  Kadane  *  Bons. . . . . . Jnly  12 

Continental  Oil  Co.. . . . . Jane  27 

Aog.  20 


Da 


-do. 


1976-32 

1*76-33 

1*76-34 

1*76-35 

1*7V36 

1975-37 

1975- 38 
1*75-39 
1*75-40 

1976- 41 
1975-42 
1*76-43 
1*75-44 


Tesoro  Fetroleom  Ck>rp . . . . Aog.  XI 

Midwest  Oil  Co . . . . do _ 

Baltimore  Oas  A  Electric  Co _ _ Aog.  *7 

Wickland,  Inc . . . Bept  94 

(No  interpretation  designated  1975-36  was  iasoedj 

Farmland  Industries,  Inc . . . . OoL  2 

B.  R.  Peters,  Inc . . . . . . .  OoA  6 


Kationftl  lostituto  of  Infant  Sorrioes . 

_  _  -  -  OoL  t 

_  -  OoL  • 

.  _  _  -  -  OeA:  M 

_ _ _ New;  M 

Moot^McCormack' Resources,  Inc . 

. . . Nowj  12 

ABooattoa/ 

prioa 

Da 

ABoontteai 

Da 

Da 

Da 

Da 

Da 

Da 

Pitoa 

Da 

Da 
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No.  To 


ia75-4S  J.  A  W.  Roftaing,  Ine . 

U75-M  Tr»nt  Worid  Airlinos . 

W76-47  PooemaaUr,  Ine . 

197&-i8  lUrtarr  OaaoUne  Denlen . 

1975-»»  Om  Club,  Ltd . 

1975-50  Cook  A  Cooley,  Ine . 

1975-51  East  OU,  Inc . 

1975-52  Idaho  Transportation  Department . 

1975-63  Independent  Drivers  Organitation  ot  Oahu 

1975-54  Boston  Housing  Authority . 

1975-55  PlesMant  Street  Co . 

1975-50  Day  A  Zimmerman,  Ine . 

1975-57  Body  Beautiful  Car  Wash . 

1975-58  Estate  of  Anna  Signore . 

1975-69  Kramer  Service  Center,  Inc . 

1975-00  WE80  Corn . 

1975-01  Simmons  Oil  Corp . 

1975-62  Boron  Oil  Co . 

1975-08  CampbeU  Oil  Co.,  Inc . 

1975-04  Derby  Refining  Co . 

1975-65  Dollar  Rent-A-Car  Systems . 

1975-06  DeBloisOUCo . 

1975-67  William  S.  Bronson,  et  al . 

1975-68  Mid-Stote  Oil  Co.,  Inc . 

1975-69  CyrOilCo . 

1975-70  E.  L.  Danielson  and  F.  D.  Thurman . 

1975-71  Gordon  H.  Wallace . 

1975-72  Joseph  L.  Castor . 

1975-78  Beukema  Petroleum  Co . 

1975-74  Albina  Fuel  Co . 


Date  Category 


.  Dee. 

12 

Do. 

.  Nov. 

22 

Do. 

Price. 

.  Nov. 

24 

Do. 

.  jftn. 

2 

Allooatlon/pnca. 

.  Jan. 

8 

Allocation. 

.  Jvi. 

10 

Price. 

.  Jan. 

15 

Allocation. 

.  Mar. 

5 

Do. 

.  Mar. 

10 

Do. 

.  Mar. 

24 

Price. 

.  Apr. 

1 

Allocation. 

.  Apr. 

7 

Do. 

.  Apr. 

16 

Allocation 'price. 

.  Apr. 

28 

Price. 

.  May 

4 

.Vllocatioii. 

.  June 

17 

Do. 

.  July 

24 

Do 

_ do. 

Price. 

.  Au(t. 

4 

Do. 

-  -Au«. 

13 

.Allocation. 

.  Aiift. 

15 

Price. 

.  Oct. 

10 

Allocation. 

...  do. 

Do. 

.  Oct. 

17 

Price. 

.  Oct. 

24 

.AUocatuMi. 

.  Nov. 

11 

Do. 

.  Nov. 

20 

Do 

.  Nov.  ‘J8 

1)0. 

.  Dec. 

15 

Price. 

1970-25  Callalian  Oil  Co. 


May  10  Allucalioii. 


Interpretation  1975 — 1 
To:  Skelly  OU  Co. 

Date:  January  21,  1975. 

Rule  Interpreted:  EPAA. 

Code:  OCW — AI,PI — ^Definition  of  Refined 

Petroleum  Products. 

You  recently  requested  that  I  advise  you 
aa  to  whether  the  chemicals  phenol  or  ace¬ 
tone  come  within  FKA’s  authcn-lty  under  the 
Emergency  Petroleum  Allocation  Act  of  1973 
(the  “Act").  It  la  my  understanding  that 
phenol  (C.HjOH)  la  produced  by  reacting 
benzene,  a  refined  petroleum  product,  with 
propylene  to  form  cumene,  which  Is  then 
converted  to  phenol  by  a  chemical  reaction. 
Acetone  (CsH«0)  la  produced  by  subjecting 
prr^ylene,  which  Is  not  a  refined  petroleum 
product,  to  a  chemical  reaction. 

TTie  Act  provides  for  the  msmdatory  allo¬ 
cation  of  crude  oU,  residual  fuel  oU  and  cer¬ 
tain  refined  petroleum  products  at  ^cea 
specified  In  or  determined  In  a  manner  pre¬ 
scribed  by  regiUatlon.  Neither  phenol  nor 
acetone  la  crude  oU  or  reeldual  fuel  oU,  as 
defined  in  the  Act,  nor  are  they  among  the 
products  enumerated  In  the  definition  of 
“refined  petroleum  products”  set  forth  In  the 
Act.  Further,  neither  of  these  two  products 
could  chemically  be  considered  to  fall  vlthln 
one  of  the  generic  categories  at  products 
which  are  listed  in  the  definition  of  a  refined 
petrcdeum  product.  Therefore.  It  Is  my  opin¬ 
ion  that  phenol  and  acetone  are  not  refined 
petroleum  products  within  the  meaning  of 
the  Act  and  are  not  subject  to  the  Mandatory 
Petroleum  Allocation  or  Price  Regulations 
Issued  pursuant  thereto. 

Interpretation  1975 — 2 
To:  Monsanto  Co. 

Date:  February  10. 1975. 

Rules  Interpreted:  If  212.72,  212.74. 

Code:  aCW — PI — Definition  of  Property, 

New  and  Released  Crude  OU.  Unitization. 

TThls  la  In  response  to  your  August  12,  1974 
request  for  an  Interpretation  concerning  the 
definition  of  “property,"  10  CTO  f  212.72,  for 
purposes  of  determining  “new  and  released 
crude  petroleum."  10  CTO  I  212.74.  TTiis  in- 
terpretatloo  is  baaed  on  Informatloii  sub¬ 
mitted  by  Monsanto  Company,  August  12, 


1974,  and  by  Lion  Oil  Company.  September 
19.  1974. 

facts 

Monsanto  Company  Is  the  operator  of  the 
Schuler  Field,  Union  County,  Arkansas.  On 
January  15.  1941  the  owners  of  (41  and  gas 
leases  of  the  Jones  sand  horizon  of  the  S<Uiu- 
ler  Field  entered  Into  a  Unit  Operation 
Agreement  and  a  Royalty  Pooling  Agreement. 
The  Arkansas  Oil  and  Oas  Commission  ap¬ 
proved,  Order  Reference  5-41,  these  agree¬ 
ments  on  February  5,  1941  to  become  effec¬ 
tive  February  15,  1941.  Pursuant  to  Section 
III,  Paragriqih  24  of  the  Unit  Operation 
Agreement,  the  agreements  applied  .only  to 
the  Jones  sand  hCM'lzon.  However,  the  parties 
to  the  agreements  amended  the  Unit  Opera¬ 
tion  Agreement  and  the  Royalty  P(x>ling 
Agreement  on  September  6,  1941  to  Include 
aU  hcwlzons  lying  above  the  Jones  sand  hori¬ 
zon.  In  Part  A  the  amendment  to  the  Royalty 
Pooling  Agreement  states: 

“From  the  effective  date  of  the  order  of  the 
Arkansas  OU  and  Oas  Commission  approving 
the  Amendment  to  the  Unit  Operation  Agree¬ 
ment  •  •  •  and  approving  this  amendment, 
each  horizon  above  •  •  •  the  Jones  sand  •  •  • 
which  horizon  is  now  or  may  hereafter  be 
capable  of  producing  oU  or  gas,  shaU  be 
merged  Into  and  become  part  of  the  unitized 
area.  •  •  •" 

The  amendment  to  the  Unit  Operation 
Agreement  states  In  Paragraph  C  that  con¬ 
tingent  upon  the  Arkansas  Oil  and  Oas  Com¬ 
mission’s  approval, 

“Each  horizon  above  that  portion  of  the 
Jones  sand  which  constitutes  the  unitized 
area  •  •  •  shall  be  merged  Into  and  become 
a  part  of  the  unitized  area  and  shall  hence¬ 
forth  be  operated  under  the  terms  of  that 
agreement  to  the  same  extent  and  with 
the  same  effect  as  though  said  horizons  lying 
above  the  Jones  sand  had  been  Included  In 
the  unitized  area  as  orlglnaUy  described  In 
the  Unit  Operation  Agreement  of  Janu¬ 
ary  15,  1941." 

The  Arkansas  OU  and  Oas  Commission  or¬ 
dered,  Order  Reference  28-41,  Paragraph  A, 
effective  December  18,  1941,  that: 

“Each  horizon,  or  portion  there<4.  which 
now  Is,  or  may  hereafter  be,  ciqiable  of  pro¬ 
ducing  oU  or  gas,  and  which  Use  above  the 
unitized  area  of  the  Jones  sand,  unitized  by 
Order  No.  6-41  •  •  •  be  operated  •  •  •  as 
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a  part  of  said  unitized  area  of  Jones 
sand  •  •  •" 

You  have'  requested  an  Interpretation  that 
the  Jones  sand  horizon  (Sihuler- Jones  sand) , 
Schuler  Field  and  the  horizons  above  the 
Jones  sand  horizon  (Schuler-Shallow  sands) 
be  considered  as  separate  properties  as  de¬ 
fined  In  I  212.72  for  purposes  of  (»UcuIatlng 
“new  and  released  crude  petroleum."  Your 
arguments  are:  Monsanto  has  hlstorlcaUy 
treated  the  two  sands  as  separate  production 
areas:  the  state  of  Arkansas  requires  that 
production  from  different  sands  or  forma¬ 
tions  be  ac(ounted  for  and  reported  sepa¬ 
rately;  the  quality  of  crude  pioduced  from 
the  two  sands  varies  In  that  crude  oU  pro¬ 
duced  from  the  Shallow  sands  Is  of  a 
higher  gravity  and  has  a  lower  sulfur  con¬ 
tent;  and  secondary  recovery  methods  are 
i:sed  only  on  the  Jones  sand 

interpretation 

Section  212.74  of  the  FEA  regulatioivs 
states: 

“*  *  *  a  producer  of  crude  petroleum  may 
sell  In  each  month,  without  respect  to  the 
celling  price,  the  new  crude  petroleum  and 
the  released  crude  petroleum  produced  and 
sold  from  a  property  In  that  month." 

A  “property"  is  defined.  In  1 212.72.  as 
“|t|he  right  which  arises  from  a  lease  or 
from  a  fee  Interest  to  pioduce  domestic 
crude  petroleum." 

The  issue  raised  by  your  request  for  In¬ 
terpretation  Is  whether.  In  determining  the 
"new  and  released  crude  petroleum  produced 
and  sold  from  a  property  In  a  month."  one 
looks  to  the  area  subject  to  the  unitization 
agreement  as  amended  or  to  each  source 
of  production  which  has  been  combined  to 
form  the  unitized  area  covered  by  the  unit¬ 
ization  agreement  as  amended.  Our  con¬ 
clusion  Is  that  the  area  subject  to  the  uniti¬ 
zation  agreement  as  amended  Including  all 
sources  of  production  constitutes  a  “prop¬ 
erty”  as  defined  In  f  212.72. 

The  purpose  of  the  Unit  Operation  Agree¬ 
ment  was  "to  install  •  •  •  a  plant  for  the 
Introduction  of  gas,  air  and  other  fluids 
Into  that  horizon,  to  restore  and  maintain 
reservoir  pressure  •  •  Unit  Operation 
Agreement,  Introduction.  To  accomplish  this 
purpose  the  agreement  states  In  Section  n 
that  “e«u:h  of  the  parties  •  *  •  shall  own. 
In  lieu  of  the  former  Interest  of  said 
party  •  •  •  the  undivided  Interest  In  oil 
and  gas  produced  from  the  Jones  sand  hori¬ 
zon  under  that  tract  of  land,  and  each  of 
the  leases  •  •  •.”  Furthermore,  the  Royalty 
Pooling  Agreement'  states:  “oil  and  gas 
leases  •  •  •  which  are  the  subject  of  the  unit 
operation  agreement  *  •  •  may  be  operated 
as  one  unitized  area  •  •  •  just  as  though 
all  of  the  land  •  •  •  had  been  originally 
Included  In  one  single  oU  and  gas  lease  *  *  *  .’* 
Thus,  the  agreements  claorly  state  that  the 
Jones  sand  horizon  Is  to  be  treated  as  a  single 
lease  owned  severally  by  the  parties  to  the 
agreements. 

The  amendments  to  the  Unit  Operation 
Agreement  and  to  the  Royalty  Pooling  Agree¬ 
ment,  as  ordned  by  the  Arkansas  Oil  and 
Oas  Commission,  merge  Into  and  make  a  part 
of,  as  if  they  bad  been  included  In  the  unlt- 
Iz^  area,  all  horizons  lying  above  the 
Jones  sand  horizon.  The  Arkansas  OU  and 
Oas  Commission’s  order  makes  aU  the  hori¬ 
zons  lying  above  the  Jones  sand  horizon  “a 
part  of  said  unitized  area  of  Jones  sand." 
Also,  as  quoted  above,  this  was  the  Intent  of 
the  parties  to  the  amendmMits. 

A  lease  to  produce  crude  petroleum  is  con¬ 
sidered  a  “property"  pursuant  to  1 212.72. 
Ac<x>rdlngly,  because  the  unitized  area  In¬ 
cludes  the  Jones  sand  horizon  and  aB 
horizons  lying  above  It  and  because  the 
unitized  area  Is  considered  os  "one  smgle 
oU  and  gas  lease,"  the  Jones  sand  hcrlzon 
and  all  horizons  lying  above  It  are  eoii> 


FEDERAL  REGISTER,  VOL  42,  NO.  90 — TUESDAY,^  MAY  10,  1977 


23724 

■Idered  to  be  one  lease.  Thus,  for  purposes 
of  determining  “new  and  released  crude 
petroleum”  Monsanto  must  treat  the  areas 
of  the  Schuler  Field  subject  to  the  unltlza- 
tlon  agreement  as  amended  as  a  single 
property. 

The  quality  of  the  crude  petroleum,  the 
method  of  recovery,  the  historical  treatment 
ct  an  area  subject  to  <me  lease  as  two  areas 
of  production,  and  the  conservation  reports 
required  by  a  state  do  not  alter  the  FEA’s 
definition  oi  pmpartj.  An  exception  to  the 
regulations  nmy  be  applied  for  pursuant  to 
Fart  306,  Subpart  D  of  the  FEA  regulations. 

INTSFEKTATION  1975 — 3 
To:  Enterprise  Products  Co. 

Dote:  February  12, 1976. 

Mules  InterpreUd:  {{212.31,  212.83,  212  91, 

213.111. 

Code:  OfCW — ^PI — ^Definition  of  Firm. 

This  Is  In  response  to  your  letter  to  the 
Federal  Energy  Office  (FEO),  which  Is  now 
the  Federal  Energy  Administration  (FEA), 
dated  April  9,  1974,  In  which  you  requested 
an  Interpretation  as  to  the  maximum  lawful 
prices  permissible  In  a  series  of  actual,  re* 
lated  transactloDs  between  a  reseller.  En¬ 
terprise  Products  Company,  Inc.  (“Enter- 
prlss**);  two  retailers  affiliated  with  Enter- 
prtm,  Holloer  Oas,  Inc.  (“Hollcer”)  and 
ftench  L.  P.  Gas,  Inc.  (“French”);  and  an 
unrelated  purchaser,  American  Oil  Company 
(“Amoco”),  during  the  period  January  7-17, 
1974.  The  transactions  Involved  the  sale  of 
propane. 

FACTS 

Enterprise  Is  a  large  propane  wholesaler, 
and  Is  a  “reseller”  as  defined  In  10  CFB 
212A1  (6  CFB  160.362  under  regulations  In 
effect  prior  to  January  16,  1974) .  It  la  owned, 
for  all  purposes  relevant  to  price  controls. 
60  percent  by  Mr.  Dan  L.  Dimcan  (“Dun¬ 
can”).  and  60  percent  by  Idr.  Joe  D.  Havens 
(“Havens”). 

Hcdloer  and  French  are  small  retail  pro¬ 
pane  dealers  which  have  hlstOTically  sold  to 
residential  and  small  commercial  customers. 
They  are  “retailers”  as  defined  In  10  CFR 
2iaAl  (6  CFB  160.352). 

On  or  about  November  1, 1973,  Duncan  and 
Havens  purchased  8  percent  of  the  outstand¬ 
ing  stock  of  French  as  part  of  an  agreement 
under  which  Duncan  and  Havens  would  ac¬ 
quire  more  than  60  percent  of  outstanding 
stock  over  a  period  of  time. 

On  or  about  November  30,  1973,  Duncan 
and  Havens  p\irchased  29  percent  of  the  out¬ 
standing  stock  of  Hollcer  as  part  of  an  agree¬ 
ment  under  which  Duncan  and  Havens 
mould,  over  a  period  of  time,  acquire  all  of 
the  shares  of  Hollcer. 

Early  In  January,  1974,  Enterprise  sold 
^100,000  gallons  at  pit^Muie  to  Holloer  and 
930,000  gallons  to  French.  The  price  charged 
In  these  transactions  was  x  pvt  gallon,  irixlch 
Knterprlse  calculated  to  be  Its  maTimiiTn  law¬ 
ful  selling  price  for  the  class  of  purchaser 
concerned  at  that  time. 

^thln  a  few  days.  Hollcer  sold  2,100,000 
gallons  of  propane  to  Amoco  at  x  per  gallon 
(F.OB.  Arcadia)  and  1,470,000  gallons  ot 
propane  to  Amoco  at  x  per  gallon  (F.O.B.  Mt. 
Belvleu),  and  French  sold  630,000  gall(ms  of 
propane  to  Amoco  at  x  per  gallon  (F.03.  Mt. 
Belvleu) .  Amoco  was  not  and  Is  not  a  con¬ 
sumer  of  propane.  These  prices  to  Amoco 
were  those  that  were  determined  by  Hollcer 
and  French,  req>ectlvely,  as  their  iqipllcable 
maximum  lawful  selling  prices  at  that  time. 
The  difference  between  the  total  of  2,730,000 
gallons  provided  by  Enterprise  to  Hollcer  and 
Ftench  and  the  total  4.300,000  gallons  aold  to 
Amoco  by  Holloer  and  French  wore  obtained 
from  suppliers  other  than  Enterprise. 


RULES  AND  REGULATIONS 

On  February  1,  1974,  a  general  investiga¬ 
tion  Into  the  propriety  of  the  foregoing  and 
similar  transactions  Involving  Enterprise  was 
oommenced.  at  the  Instigation  of  Mr.  James 
C.  French,  formerly  the  sole  owner  of  French, 
by  the  Internal  Revenue  Service  (IRS) 
which,  at  the  time,  had  enforcement  author¬ 
ity  with  respect  to  FEO  price  regulations. 
Enterprise  subsequently  decided  to  treat  Its 
sales  to  French  and  Hollcer  as  Intra-company 
transfers.  Accordingly,  Enterprise  made  re¬ 
funds  to  French  and  Hollcer  totalling  approx¬ 
imately  X  and  French  and  Hollcer,  In  turn, 
made  refunds  to  Amoco  which  totalled  ap¬ 
proximately  X.  However.  Enterprise  reserved 
the  right  to  reblll  In  order  to  recoup  these 
refiinds  should  the  FEO  rule,  as  requested  by 
Enterprise  in  this  request  for  Interpretation, 
that  It  was  lawful  for  Enterprise  to  charge 
French  and  Hollcer  x  per  gallon  for  the  pro¬ 
pane  sold  them  for  resale  to  Amoco  and  that 
French  and  Hollcer,  In  turn,  may  lawfully 
charge  x  and  x  per  gallon  to  Amoco,  as  agreed 
In  the  original  transactions. 

The  Enterprise  -  French  /  Hollcer  -  Amoco 
transactions,  as  well  as  other  similar  “oil 
brokerage”  transactions  Involving  Enter¬ 
prise  and  other  firms,  were  the  subject  of 
public  hearings  before  the  Permanent  Sub¬ 
committee  on  Investigations.  Committee  on 
Government  Operations,  XT.S.  Senate,  on 
April  10,  1974.  The  affidavit  of  Mr.  French  was 
discussed  and  admitted  Into  the  record  of  the 
Subcommittee  on  that  date  in  the  presence 
of  Havens  and  Duncan,  whose  appearance  be¬ 
fore  the  Subcommittee  had  been  obtained  by 
subpoena.  The  record  of  those  hearings,  as 
It  relates  to  the  transactions  which  are  the 
subject  of  ttils  interpretation,  has  been  used, 
pursuant  to  10  CFR  206.84(a).  as  an  addi¬ 
tional  source  of  Information  In  evaluating 
and  reaching  a  decision  on  the  subject  re¬ 
quest  for  Interpretation. 

On  June  6,  1974,  the  IBS  Issued  a  final  re¬ 
port  on  Its  general  investigation  of  compli¬ 
ance  by  Enterprise,  Ftench  and  Holloer  with 
appUcahle  price  regulations.  The  report  states 
that  as  a  result  of  this  Investigation,  Enter- 
I»lse  agreed  to  refund  a  total  of  x  on  account 
of  what  IBS  termed  “technical  adjustments 
due  to  incorrect  cost  pass-through”  (all  cus¬ 
tomers)  and  to  refund  a  total  of  x  on  ac¬ 
count  of  what  IBS  called  “sham  transac¬ 
tions”  (rjl  customers),  including  a  total  of 
X  refunded  or  to  be  refunded  to  Amoco  by 
French  and  Hollcer.  The  IBS  also  listed  x 
as  “Inter-oompany  refunds”  which  Enter¬ 
prise  had  made  or  agreed  to  make  to  French 
and  Holloer,  relating  to  the  same  Amoco 
transactions. 

The  IBS  recommended  that  the  case  be 
closed  without  further  aetkm  “since  Enter¬ 
prise  has  agreed  to  take  corrective  action  and 
refund  all  of  the  overcharges.”  The  IBS  re¬ 
port  noted,  however,  that  In  agreeing  to 
make  refimds  Enterprise  did  not  admit  any 
violations  and  that  Enterprise  had  reserved 
the  right  to  reblll  Amoco  pending  a  deter¬ 
mination  by  FEO  on  this  request  for  Inter¬ 
pretation. 

The  IBS  report  of  Jime  6,  1974.  has  been 
used,  pursuant  to  10  CFB  206.84(a).  as  an 
additional  source  of  Information  In  evaluat¬ 
ing  and  reaching  a  decision  on  this  request 
tor  Interpretation. 

In  Its  request  for  Interpretation,  Enter¬ 
prise  argues  that  Enterprise,  French  and 
Holloer  are  separate  firms,  and  do  not  con¬ 
stitute  a  single  “firm.”  so  that  Enterprise 
could  sell  propane  to  French  and  Hollcer  at 
Its  maximum  lawful  selling  price,  as  It  may 
to  any  vmaflUiated  firm,  and  so  that  French 
and  Hollcer  covdd  similarly  sell  propane  to 
Amoco  and  to  other  customers  at  their  own 
Independently -determined  maximum  lawful 
selling  prices. 


Enterprise  further  argues  that  even  If  En¬ 
terprise,  French,  and  Hollcer  are  determined 
to  constitute  a  single  firm.  Enterprise  may 
nevertheless  charge  French  and  Holloer  tta 
maximum  lawful  selling  prices  as  though 
French  and  Hollcer  were  Independent  flriM 
on  the  theory  that  each  entity  within  a 
“firm”  Is  a  “separate  pricing  unit.” 

Finally,  Enterprise  argues  that  the  price 
at  which  French  and  Hollcer  sold  to  Amoco 
(the  price  which  reflected  a  markup  by 
Enterprise  and  a  further  markup  by 
French  or  Hollcer)  was  lawful  for  the  addi¬ 
tional  reason  that  the  sale  to  Amoco  was  a 
sale  to  a  “new  market”  by  French  and  Hol¬ 
lcer  under  10  CFB  212.111(a)  (2).  which  pro¬ 
vides  that  the  price  rules  for  “new  Itenrs” 
apply  to  sales  to  “new  markets,”  with  a 
“market”  stated  to  be  “one  or  more  members 
of  the  following  groups;  resellers;  retailers; 
consumers;  manufacturers;  or  service  orga¬ 
nizations."  All  previous  sales  by  nench  and 
Hollcer  had  been  to  consumers.  Amoco  Is  not 
a  consumer. 

IMTXapaXTATION 

In  the  (pinion  of  RA.  all  of  the  argu¬ 
ments  raised  by  Enterprise  are  disposed  of 
by  the  determination  that  Enterprise, 
French  and  Hollcer  constitute  a  single  firm, 
for  purposes  of  FEA  price  regulations.  In 
other  words,  there  Is  no  need  to  determine 
whether  the  prices  charged  by  French  and 
Hollcer,  If  they  were  separate  firms,  would 
have  been  lawful  as  sales  to  “new  markets” 
and  there  Is,  In  any  event,  no  basis  under 
the  regulations  tor  the  “separate  pricing 
entitles”  the<M7. 

With  respect  to  the  central  question  as 
to  whether  Enterprise,  French  and  Holloer 
constitute  a  single  firm,  the  key  element  In 
the  definition  of  firm,  tor  purposes  of  this 
Interpretation,  Is  the  statement  that  the 
firm  Includes  the  parent  and  any  entitles 
“whl^  It  directly  or  Indirectly  controls.” 
(10  CFB  212A1,  212A1)  The  FEA  Interprets 
“firm,”  for  purposes  of  cost  pass-through. 
In  the  widest  posrible  srase — l.e..  the  parent 
and  the  consolidated  and  unconsolidated  en¬ 
titles  (If  any)  which  It  directly  or  Indirectly 
controls.  This  Is  provided  for  refiners  by  ex¬ 
press  provision  In  10  CWR  812.83(b)  and 
for  resellers  and  retailers  by  implication 
under  10  CFR  313.91. 

Where  the  F7BA  has,  pursuant  to  its  au- 
thmdty  under  10  OFB  312.31.  iq>plled  a  dif¬ 
ferent  Interpretation  to  “firm”  (as  In  10 
CFR  312.11(a),  for  profit  margin  purposes) 
the  Inclusion  of  sntttles  “directly  or  In¬ 
directly  c(mtroUed“  has  not  been  altered. 
That  la  where  the  “firm”  has  been  broken 
down  for  q>eolal  purposes  it  has  been  divided 
Into  conscdldated  vs.  unconsolidated  por- 
tlons.  or  Into  portions  conducting  unrelated 
activities,  without  changing  the  requirement 
that  the  firm  or  portion  of  the  firm  under 
consideration  must  include  those  applicable 
sub-entities  which  are  directly  or  indirectly 
coatr<41ed.  Neither  of  the  q>eclal  situations 
Indicated  above  apply  to  the  case  at  hand. 
The  iHufit  margin  test  does  not  apply  to  re- 
s^lers  or  retailers,  and  all  three  firms  con¬ 
cerned  are  engaged  In  the  same  basic  activ¬ 
ity  of  selling  LP.  gas. 

In  a  series  of  rulings  during  Phase  II  of 
the  Economic  Stabilization  Program  the 
major  questions  c<>noemlng  Inter-oorporate 
control  and  control  by  Individuals  for  pur¬ 
poses  of  price  regulations  were  fully  an¬ 
swered  and  settled.  Under  Phase  IV  Q  and  A 
8-5,  CLC  Release  367,  August  20,  1973,  Phase 
n  rulings  were  deemed  not  legally  binding 
d\irlng  Phase  IV  but  were  to  be  used  as 
guidance  In  the  absence  of  any  qjedfle  legal 
Interpretation  which  might  be  Issued.  Noth¬ 
ing  In  the  few  rulings  Issued  by  CS^C  la 
Phase  IV  dr  by  FEA  Is  contrary  to  ths  perti¬ 
nent  Phase  n  rulings  dlscvissed  in  this  in- 
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t«rpretat!on.  91nee  these  Phase  n  rulings 
thus  firmly  settled  this  ares  of  the  law.  and 
since  the  same  applicable  definitions  and 
concepts  to  which  those  rulings  relate  were 
continued  essentially  michanged  In  Phase 
IV  and  under  the  FEA  regulations,  the  FKA 
believes  that  It  Is  appropriate  to  apply  the 
pertinent  Phase  n  rulllngs  In  this  Interpre¬ 
tation. 

The  Phase  n  definition  of  ''firm,**  the 
meaning  of  which  was  the  chief  subject  to 
the  Phase  11  rulings  referred  to  In  this  in¬ 
terpretation.  was  as  follows: 

“Firm'*  means  imy  person,  corporation,  as¬ 
sociation.  estate,  partnership,  trust.  Joint- 
venture,  or  sole  proprietorship  of  any  other 
entity  however  organized  Including  charita¬ 
ble,  educational,  or  other  eleemosynary  Inetl- 
tutlons,  and  the  Federal  and  state  and  local 
governments.  For  purposes  of  this  definltloa. 
a  firm  Includes  any  entity  listed  In  the  pre¬ 
ceding  sentence  that  Is  part  of  or  Is  directly 
or  Indirectly  contn^led  by  the  firm.  A  per¬ 
son  wHI  be  deemed  to  control  any  firm  which 
Is  controlled  directly  or  Indirectly  by  soeh 
person,  his  sponse,  children,  grandchildren, 
or  parents.  8  CFB  101.S.  ST  PJt.  04ST  (May  11. 
1972). 

This  concept  of  "direct  or  Indirect  con¬ 
trol,'*  which  brings  within  ttie  "firm'*  all  en¬ 
titles  "controlled**  by  the  firm,  was  cmtinned 
essentially  unchanged  In  Phase  IV  and  re¬ 
mains  appllcaMe  under  the  RA  regulations 
today.  See  definitions  of  "firm."  "parent  and 
Its  consolidated  enttMoa,*  and  •‘uneonaoB- 
dated  entity.”  6  CPR  160.S1.  S8  PB  216M 
(August  9,  197S);  10  CPR  212.81,  SO  #Jt.  1924 
(January  16.  1974). 

The  first  Phase  n  ruling  In  point  made 
clear  that  when  A  held  more  than  a  50  per¬ 
cent  Interest  In  B  It  was  deemed  to  control 
B  for  the  purposes  of  the  Boonomlc  Stabili¬ 
zation  Progra^  Price  Ornmnlsslon  Ruling 
1972-160  (  37  PR  0841,  May  18,  1972).  It  made 
no  difference  that  the  controlling  entity  was 
an  individual;  the  Individual  and  the  con¬ 
trolled  firm  or  firms,  taken  an  together,  con¬ 
stituted  a  single  "ffrm”  under  the  Program. 
CLC  Ruling  1972-68,  87  PR  11894  (June  10. 
1972) ,  CLC  Rulings  1972-81  and  -82.  87  P.R. 
15010  (July  27.  1972) . 

When  an  entity  held  less  than  a  50  percent 
interest  In  another  entity  control  might  still 
be  shown.  It  was  a  question  of  fact  to  be 
determined  In  each  case.  PC  Ruling  1972-179 
(CLC  Ruling  1972-51),  87  PR  10962  (June  1. 
1972).  In  a  specific  hypothetical  example  In 
which  A  owned  46  percent  of  the  stock  of  B, 
A  was  found  to  control  B  because  A  had  a 
sufficient  Interest  In  B  to  dictate  the  pricing 
policies  of  B.  CLC  Ruling  1972-97,  37  rJL 
16025  (August  9.  1972). 

It  was  also  made  clear  that  the  division  of 
ownership  or  control  Into  exactly  equal 
shares  or  interests  (e.g..  60  percent-50  per¬ 
cent,  33)^  percent-S8Vi  percent-33)4  per¬ 
cent)  would  not  serve  to  defeat  the  purpose 
of  the  regulations  and  rulings  concerning 
control.  Specifically,  where  A  fuid  B  each 
owned  a  one-half  Interest  In  C  on  a  Joint- 
venture  basis,  control  on  the  part  of  both  A 
and  B  (whether  deemed  direct  or  Indirect) 
wovild  be  presumed.  The  result  was  that  A 
plus  C  was  considered  a  single  entity  and  B 
plus  C  was  considered  a  single  entity,  for  the 
pvirpose  of  determining  the  size  of  the  annual 
sales  or  revenues  of  the  firm  (price  category 
determination),  while  for  other  piirposes 
under  the  Economic  Stabilization  Program 
A  and  B  were  required  to  decide  which  of 
them  would  consider  C  as  belonging  to  It 
In  Its  entirety.  PC  Ruling  1972-216  (CLC 
Ruling  1972-77) .  37  PR  18852  (July  12.  1972) . 

A  firm  seeking  a  formal  Interpretation 
from  PEA  generally  bean  the  burden  of  pro¬ 
viding  the  facts  that  are  necessary  with  re¬ 
spect  to  the  position  the  firm  Is  asking  the 
PEA  to  take.  This  rule  Is  especially  appli¬ 


cable  In  cases  such  as  the  present  one  where 
the  question  at  Issue  depends  upon  facts  that 
are  not  such  as  would  ordinarily  be  known 
to  PEA.  except  through  the  preeentatlcKi 
made  by  the  requesting  party.  In  other 
words,  since  Enterprise  has  requested  the 
FEA  to  rule  that  It  does  not  control  Hollcer 
and  French.  It  rests  with  Enterprise  to  pro¬ 
vide  facts  to  show  convincingly  that  It  does 
not  cmitrol  them. 

In  our  Judgment,  Ent«prlae  has  not  sat¬ 
isfactorily  demonstrated  lack  of  contn^.  En¬ 
terprise  stated  In  the  "facts”  section  of  Its 
presentation  that  Duncan  and  HavMis  own 
no  more  than  8  percent  of  the  outstanding 
stock  of  French  and  no  more  than  29  percent 
of  the  outstanding  stock  of  Hollcer;  that 
neither  the  board  of  dlrsctors  of  neneh  nor 
that  of  Hcrilcer  have  "any  compulsion  to  do 
the  win  of  Duncan  and  Havens;”  and  that 
the  arrangements  for  the  acqulsltloa  of  In¬ 
terest  In  French  and  Hollcer  ware  not  made 
for  the  purpose  ot  circumventing  the  regu- 
latl<ms  of  either  the  CLO  or  the  PEA.  but 
srere  motivated  by  a  legitimate  desire  to  en¬ 
hance  the  competttlve  position  of  Enterprise 
or  of  Dimcan  and  Havens  vls-a-vls  the 
dominant  firms  In  the  Industry  which  have 
long  enjoyed  the  advantages  of  verttoal  In¬ 
tegration  (eg:.,  ownereh^)  or  control  of  a 
wholesale  and  a  retaU  marketing  system). 
However,  Enterprise  falls  to  make  a  convinc¬ 
ing  ease  of  lack  of  contrtd  for  two  main 
reasons: 

(1)  Enterprise's  presentation  on  pages 
7-8  of  Its  argument  that  Enterprise.  H(dloer 
and  nench  do  not  constitute  a  "firm”  under 
10  OPR  812.81  consists  of  a  largely  trrelevmnt 
analysis  of  PEA'S  definition  of  "firm”  and 
related  terms.  The  fact  that  the  definition 
of  “firm”  contains  a  proviso  permitting  the 
RA  by  regulation  or  ruling  to  vary  the  in- 
duslveness  of  "firm"  depending  upon  the 
subject  at  band  (eg;.,  profit  margin  test,  re¬ 
porting  requirements,  base  prloe  determina¬ 
tion.  etc.)  does  not  bear  In  any  way  upon  the 
need  for  a  factual  examlnatl<m  of  the  ques¬ 
tion  of  ocmtrol  In  a  particular  oase  la 
absence  of  a  regulatl<Hi  or  ruling  deter¬ 
minative  of  the  question.  The  only  dis¬ 
cussion  ot  lack  of  control  In  the  "argu¬ 
ment"  section  of  the  Enterprise  submis¬ 
sion  (apart  from  the  stock  ownership  and 
other  points  already  noted  herein  from  the 
"facts"  section)  Is  the  assertion  that  netther 
the  admitted  "communallty  of  Interest”  be¬ 
tween  the  entitles  concerned  nor  the  assist¬ 
ance  lent  by  Enterprise  to  the  other  two 
firms  In  connection  with  the  Amoco  sale 
necessarily  Indicates  anything  more  than 
mere  affiliation.  But  the  fact  that  control 
does  not  necessarily  result  when  these  two 
particular  and  fairly  oonunmi  conditions  are 
present  does  not  avoid  the  need  to  examine 
further  the  question  of  control  In  light  of 
all  the  considerations  relevant  to  this  Issuei 

(2)  Information  available  to  PEA  In  this 
case  from  other  sources  strongly  Indicates 
control  of  Hollcer  and  French  by  Enterprise. 
This  Information,  all  of  which  has  been 
known  and  available  to  Enterprise  since  the 
time  Its  request  for  InterpretatVm  was  sub¬ 
mitted.  was  not  directly  commented  upon 
or  otherwise  contradicted  In  the  Enterprise 
submission  or  In  any  of  several  subsequent 
communications  by  Enterprise  In  connection 
with  this  request. 

In  a  sworn  affidavit  dated  March  30,  1974, 
and  submitted  to  a  Senate  subcommittee  In¬ 
vestigating  "oil  brokerage"  transactions,  the 
president  and  former  sole  owner  of  French, 
Mr.  James  C.  French,  made  the  following 
main  points: 

(a)  He  understood  that  "one  of  the  main 
coDslderationa  ((rf  Havens  and  Duncan)  in 
electing  to  purchase”  French  was  French's 
allowable  markup  undei^the  Economic  Stabi¬ 
lization  Program.  He  was  t(dd  prior  to  the 


"purchase"  of  his  company  that  Enterprise 
would  be  routing  large  wholesale  tiaiM- 
actlcms  through  French  to  third  partlea. 
Wh«i  he  expressed  reservations  concerning 
the  propriety  of  such  transactions  and  a  de¬ 
sire  to  “get  out  of  the  company,"  Eb^vens 
said  there  would  be  "no  deal"  unless  he 
stayed  on  as  President.  “In  order  for  these 
transactions  to  be  within  the  rules  of  the 
Economic  Stabilization  Program,"  Havens 
explained.  It  would  be  neoesary  for  Mr. 
French  to  stay  on  "as  President  and  control¬ 
ling  shareholdw.” 

(b)  While  Mr.  French  did  stay  on  as  Presi¬ 
dent  and.  on  paper,  as  "controlling  share¬ 
holder”  after  the  purchase  cm  or  about  No¬ 
vember  7,  1973,  of  his  company  by  the 
Havens-Dimcan  group,  he  testified  that  on 
November  11.  1973,  Havens  gave  him  “In¬ 
structions"  to  sign  an  agreement  for  a  spe¬ 
cific  purchase  of  L.  P.  Oas  from  Enterprise  at 
X  per  gallon;  that  on  November  14.  1973. 
Havens  "Instructed"  him  to  sell  the  same 
amount  of  1..  P.  gas  to  WesUnghouse  at  z 
a  sale  characterized  by  Mr.  French  as  a 
"paper  transaction”  because  French  neither 
took  posseesloa  of  the  propane  concerned 
nor  made  delivery;  that  on  January  7,  1974. 
Havens  "Instructed"  him  to  sign  a  sales 
agreement  for  the  purchase  of  a  specific 
quantity  of  propane  fnun  Enterprise  at  z 
per  gallon,  with  respect  to  which  he  "re¬ 
ceived  Instructions"  from  Havens  on  Jsmu- 
ary  17.  1974.  to  bill  Amoco  fCr  the  entire 
amount  at  z  per  gallon;  and  that  subsequent 
to  the  Investigation  of  the  Internal  Revenue 
Service  In  connection  with  these  transacUons 
Havens  "dictated  to  (Mr.  French’s)  secretary 
the  wording  to  use”  In  Mr.  Prrach’s  letter 
to  Amoco  explaining  the  refund  to  Amoco 
as  agreed  between  Enterprise  and  the  IRS. 

The  foregoing,  taken  from  “Ciurent  Energy 
Shortage  OverMght  Serlee— OU  Brokers." 
Hearings  before  the  Permanent  Subcommit¬ 
tee  on  Investigations,  Committee  on;  Oovern- 
ment  Operations,  UB.  Senate,  AprU  4  and  10. 
1974.  pp.  814-818,  Indicates  that  even  though 
at  the  time  of  these  transactions  Mr.  French 
retained  ownership  of  88  percent  of  the  out¬ 
standing  stock  of  French.  Mr.  French  clearly 
believed,  and  acted  upon  the  belief,  that 
Enterprise,  or  Havens  and  Duncan,  had  ob¬ 
tained  effective  control  of  French.  This  view 
was  reasonable  In  view  of  the  fact  that  the 
stock  piwchaae  agreements  and  other  docu¬ 
ments  executed  on  or  about  November  7. 
1978,  In  addition  to  iwovldlng  for  eventual 
eoaq>lete  oon^l  (by  1978)  of  French  by  the 
Havens-Ounean  group,  prohibited  French 
from  making  any  distribution  of  profits  In 
the  meantime,  and  that,  pursuant  to  these 
agreements,  Mr.  French  was  put  on  a  salary 
basis.  TTiees  facts,  taken  from  the  Senate 
Subcommittee  Report,  pp.  813,  817, 818  (n.  3) . 
obviously  bear  Importantly  on  the  question 
of  control. 

Mr.  French's  understanding  that  be  had 
given  up  effective  control  was  also  supported 
by  the  fact  that  while  he  controlled  two  out 
of  three  seats  on  the  board  of  directors 
French  (the  Havens-Duncan  group  had  the 
right  to  appoint  one  director),  no  action 
could  be  taken  requiring  approval  of  the 
board  of  directors  or  by  the  shareholders  ex¬ 
cept  by  the  unanimous  action  of  the  board 
or  the  shareholders.  The  foregoing  facts  were 
taken  from  the  Senate  Subcommittee  Report, 
p.  818,  n.  3.  The  assertion  in  the  request  for 
interpretation  that  the  board  was  not  under 
"any  compulsion  to  do  the  will  of  Duncan 
and  Havens,"  although  true  in  a  literal  sense. 
Is  not  meaningful  because  imder  the  agree¬ 
ments  relating  to  the  stock  purchase  there 
was  little  or  nothing  of  any  Importance  left 
for  the  board  affirmatively  to  do.  The  con¬ 
trol  of  the  Diincan-Havens  group  waa  af¬ 
fected  or  protected  In  this  respect,  by  the 
negative  or  veto  power  which  the  group  held 
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over  any  attempts  which  the  majority  of  the 
board  might  make  toward  Independent 
action. 

Nothing  In  the  record  suggests  any  mis¬ 
understanding  between  Mr.  French  and  the 
Havens-Duncan  group  as  to  who  would  ex¬ 
ercise  effective,  control  of  French,  and  noth¬ 
ing  discloses  any  attempt  by  Mr.  French 
to  resist  effective  control  of  French  by  Havens 
and  Duncan.  On  the  contrary,  Mr.  French 
bad  reason  not  to  resist  Havens  and  Duncan 
In  this  matter.  In  the  opinion  of  the  IBS, 
as  stated  in  the  IRS  report  of  Jtme  6,  1974, 
the  sbcueholders  of  French  and  Hollcer  before 
the  agreements  with  Havens  and  Duncan 
were  entered  into  had  no  Incentive  to  resist 
operational  control  by  Havens  and  Dimcan 
because  ^ey  knew  that  the  substantial  addi¬ 
tional  profits  which  would  result  from  the 
business  routed  by  Enterprise  through  French 
and  Hollcer  would  assure  the  availability  of 
ample  funds  for  the  eventual  purchase  by 
the  two  companies  of  the  remaining  majority 
Interests  of  the  previous  shareholders.  In 
accordance  with  the  stock  p\irchase  agree¬ 
ments. 

In  addition  to  the  sum  of  i  paid  to  Mr. 
French  by  Havens  and  Duncan  at  the  time 
of  the  Initial  stock  purchase  in  1973  and  the 
sum  of  X  to  be  paid  to  him  In  1974  and  1976 
by  Havens  and  Duncan  for  additional  stock 
purchases,  Mr.  French  was  to  be  paid  by 
French,  In  1976,  from  accumulated  profits, 
the  sum  of  z  for  bis  net  remaining  stock  In 
French.  Thus,  Mr.  French’s  compensation  for 
the  sale  of  his  stock  In  French  (In  addition  to 
his  salary  of  x  per  week  as  president  of 
French)  came  to  a  total  of  x.  This  amount 
appears  to  have  been  influenced  by  the  ex¬ 
pectation  of  multiple  profits  which  were  to 
be  generated  under  the  planned  prc^ane  sale 
and  resale  program.  TTiese  considerations  fur¬ 
ther  Buppmi)  the  view  that  Havens  and  Dun¬ 
can  obtained  effective  control  of  French  and 
Hollcer. 

Mr.  French's  lack  of  independence  In  this 
situation  Is  further  Illustrated  by  the  fact 
that  at  the  time  the  documents  relating  to 
the  purchase  by  the  Havens-Duncan  group 
were  executed  Mr.  French  was  asked  to  sign, 
and  did  sign,  as  President  of  French,  a  blank 
promissory  note  the  purpose  of  which  was  not 
explained  to  him.  He  later  learned  that 
Havens,  without  consulting  Mr.  French,  ob¬ 
tained  for  French  a  x  bank  loan  with  the 
promissory  note.  Senate  subcommittee  Re¬ 
port,  p.  816. 

Under  the  arrangements  outlined  above, 
the  Havens-Duncan  group  had  total  control 
of  the  profits  of  French  beginning  Novem¬ 
ber  1,  1978.  Profits  could  not  be  distributed 
and  would  accumulate  until  the  Havens- 
Duncan  group  was  In  a  position  to  obtam 
and  use  them.  Under  such  a  plan,  It  Is  highly 
unlikely  that  the  Havens-Duncan  group 
would  fall  to  obtain  effective  management 
of  French’s  operations.  We  note  in  this  con¬ 
nection  that  Havens  hired  the  new  general 
manager  of  French  and  Hollcer,  who  nego¬ 
tiated  the  sale  to  Amoco  by  French  and 
Hollcer.  By  every  indication,  the  Havei>s- 
Duncan  group  did  obtain  effective  contix^ 
of  Hollcer  and  French  from  the  beginning  of 
November,  1973,  throughout  the  period  In 
which  the  transactions  concerned  occurred. 

The  summary  of  the  Senate  subcommittee 
staff  stated  that  the  documents  relating  to 
the  acquisition  of  Hollcer  are.  In  all  mate¬ 
rial  respects.  Identical  with  those  relating  to 
the  acquisition  of  French,  except  for  the 
participation  of  an  associate  of  Havens  and 
Duncan  In  the  purchase  of  the  French  stock, 
and  the  fact  that  the  Initial  stock  position 
which  Havens  and  Duncan  acquired  In 
Hollcer  Is  somewhat  larger  (29  percent)  than 
the  initial  stock  ownership  In  French  by  the 
Havens-Duncan- White  group  (13  percent). 
Senate  Subcommittee  Repmt,  p.  818,  n.  8. 

In  view  of  all  of  the  foregoing  oonsldera- 
ttons,  we  conclude  that  Havens  and  Duncan 


had  effective  contr<d  of  French  and  Hollcer 
and  that  “the  firm,”  therefcwe,  for  purposes 
of  price  controls  tar  the  period  In  which  the 
transactions  concerned  occurred,  consisted  of 
Havens,  Duncan,  Enterprise,  French,  Hollcer, 
anri  any  other  firm  directly  or  Indirectly  con¬ 
trolled  by  Havens  and  Duncam  or  Enterprise. 

The  Import  of  this  Interpretation  Is  that 
the  sales  made  to  Amoco  by  French  and 
Hollcer,  ostensibly  as  Independent  firms,  were 
in  fact  sales  made  by  the  single  “firm"  which 
included  French  and  Hollcer  as  controlled 
sub-units,  and  that  therefore  the  maximum 
lawful  selling  price  applicable  to  sales  to  the 
class  of  purchaser  of  which  Amoco  was  a 
part  was  the  maximum  lawful  selling  price  to 
that  class  of  purchaser  as  determined  for 
that  “firm."  Assuming  Enterprise’s  maximum 
lawful  selling  price  for  propane  for  the  class 
of  purchaser  concerned  was  properly  c€d- 
culated  at  x  per  gallon,  that  is  the  maximum 
lawful  selling  price  by  the  “firm”  with  re¬ 
spect  to  all  purchasers  In  that  class. 

As  noted  above,  since  Enterprise,  French 
and  Hollcer  constitute  a  single  “firm,”  the 
“firm”  does  not  qualify  under  the  "new  mar¬ 
ket”  rule  because  the  “firm,”  thus  under¬ 
stood,  previously  sold  the  product  to  the  re¬ 
seller  or  retailer  market  of  which  Amoco  Is 
a  part,  for  purpose.s  of  10  CFR  212.111. 

Finally,  there  is  no  basis  under  the  regula¬ 
tions  for  the  theory  that  a  single  firm  may 
be  regarded  as  consisting  of  “separate  pricing 
units.”  Since  Enterprise,  French  and  Hollcer 
constitute  a  single  “firm,”  the  prices  which 
that  total  “firm”  charges.  In  sales  external 
to  the  “firm,”  are  the  prices  which  are  regu¬ 
lated  under  10  CFR,  Part  212  (previously,  6 
CFR,  Part  160,  Subpart  L).  The  general  pric¬ 
ing  rule,  10  CFR  212.10,  applies  to  the  price 
charged  by  the  “firm.”  The  price  rules 
specifically  applicable  to  resellers  and  re¬ 
tailers,  10  CFR,  Part  212,  Subpiu-t  F,  apply 
to  sales  by  “resellws,”  “reseller-retailers,”  and 
“retailers.”  The  definition  of  each  of  these 
terms  Incorporates  the  definition  of  “firm.” 
The  rule  which  permits  a  “firm”  which  is  a 
reseller  or  retailer  to  pass  through  increases 
In  the  “cost”  of  the  Item  to  be  resold,  10 
CFR  219.93,  obviously  means  the  cost  to  the 
“firm.”  Moreover,  that  regulation  contains 
the  express  limitation  that  Increased  product 
costs  may  be  passed  through  on  a  “dollar- 
for-dollar  basis”  only — ^meaning  that  no 
profit  may  be  included  In  the  pass-through 
of  the  cost  mcreases.  Since  pricing  to  reflect 
profit  margin  maintenance  is  not  authorized 
under  the  regulations,  the  result  Is  that  the 
pm-tlon  of  the  current  selling  price  which 
consists  of  profit  Is  limited  to  that  which 
was  Included  in  the  firm’s  May  16,  1973, 
lawful  selling  price.  Nothing  in  the  regula¬ 
tions  cited  on  pages  8  and  9  of  the  request 
for  Interpretation,  and  nothing  in  any  other 
price  regulation  permits  a  “firm”  to  Increase 
Its  lawful  selling  price  by  denominating  as 
“costs,”  for  cost  pass-through  purposes,  the 
“firm’s”  own  profits  In  Intra-flrm  sales  or 
In  multiple  sales  and  resales  within  the 
“flirm.”  We  therefore  conclude  that  the  basic 
unit  to  which  the  price  r^ulatlons  generally 
apply  Is  the  “firm”  rather  than  a  pricing 
entity  which  Is  a  part  of  a  “firm,”  and  that 
the  view  that  Enterprise,  French  and  Hollcer 
may  each  add  their  own  markup  to  the  prod¬ 
uct  sold,  even  though  the  three  entities  con¬ 
stitute  a  single  “firm,”  must  be  rejected  as 
totally  without  basis  In  the  regulations. 

Intekpretation  1976 — 4 

To.  Shell  OU  Oo. 

Date:  Febniary  14, 1976. 

Rules  Interpreted:  f{  210.32,  313.72,  212.74. 
Code:  GCW  —  Pl  —  Definition  of  Property, 

Stripper  Well  Lease  Exemption,  Unltlaa- 

tlon. 

This  Is  In  response  to  your  request  of  Au¬ 
gust  6,  1974,  for  .^n  Interpretation  concerning 


the  term  “property,”  as  defined  In  Parts  310 
and  213  of  the  Federal  Energy  Administra¬ 
tion  Regulations. 

FACTS 

You  have  asked,  when  a  firm  produces  oil 
on  a  given  lease  from  more  than  one  pro¬ 
ducing  zone,  (a)  whether  each  zone  may  be 
categorized  as  a  separate'  prc^rty  for  pur¬ 
poses  of  the  “stripper  well  lease”  exemption 
of  {  210.32,  or  (b)  whether  eat^  zone  may  be 
categorized  as  a  separate  propwty  for  pur¬ 
poses  of  the  “new  crude  petroleum”  price 
regulations  of  |  212.74.  You  have  also  asked 
(c)  whether  a  “newly  formed  vmlt,”  con¬ 
sisting  of  several  leases  which  produced 
crude  oil  In  1972,  may  be  regarded  as  a  new 
property  which  had  no  production  In  1972. 
for  purposes  of  the  "new  crude  petroleum” 
price  rules  of  f  212.72. 

I  NTHtPRETATION 

( A )  The  first  sale  of  domestic  crude  petro¬ 
leum  produced  from  a  stripper  well  lease  is 
exempt  fnMn  the  federal  energy  pricing  reg¬ 
ulations  pursuant  to  f  210.32(a).  Ptuvuant 
to  §  210.32(b)  a  striper  well  lease  “means 
a  ’property’  whose  average  dally  production 
of  crude  petroleum  •  •  •  did  not  exceed  10 
barrels  per  day  during  the  preceding  calen¬ 
dar  year.”  “Property”  Is  defined  as  “the  right 
which  arises  from  a  lease  In  existence  in  1972 
*  *  *.”  Accordingly,  for  purposes  of  defining 
a  “property,”  a  lease  is  not  divided  Into  units 
smaller  than  that  encompassed  by  the  lease. 
Thus,  when  more  than  one  production  zone 
is  located  on  a  single  lease,  for  purposes  of 
{  210.32,  “property”  means  the  lease  and  not 
the  individual  production  zones. 

(B)  New  and  released  crude  petroleum 
produced  and  sold  from  a  property  may  be 
sold  without  respect  to  the  celling  price  pur- 
.mant  to  (  212.74.  Property  for  purposes  of 
I  212.74  is  defined  In  f  212.72  as  “the  right 
which  arises  from  a  lease  or  from  a  fee  Inter¬ 
est  to  produce  domestic  crude  petroleum.” 
Accordingly,  a  lease  which  encompasses  more 
than  one  production  zone  may  not  be  divided 
Into  more  than  one  “property”  for  purposes 
of  §  212.72. 

(C)  Production  of  new  and  released  crude 
petroleum  Is  determined  under  S  213.73  ac¬ 
cording  to  whether  production  exceeds  the 
base  production  control  level  of  a  property. 
Pursuant  to  f  212.72  “base  production  con¬ 
trol  level  crude  petroleum”  for  a  particular 
property  means: 

“(1)  If  crude  petroleum  was  produced  and 
sold  from  that  property  In  every  month  of 
1972,  the  total  number  of  barrels  of  domestic 
crude  petroleiun  produced  and  sold  from 
that  property  in  the  same  month  of  1972; 

(2)  If  domestic  crude  petroleum  was  not 
produced  and  sold  from  that  property  In 
every  month  of  1972,  the  total  number  of 
barrels  of  domestic  crude  petroleum  pro¬ 
duced  and  sold  from  that  property  in  1972 
divided  by  12.” 

“Property  Is  the  right  which  arises  from  a 
lease  •  •  •  ."  (|  212.72).  Accordingly,  be¬ 

cause  the  1972  production  from  a  property  is 
required  to  calculate  “base  production  con¬ 
trol  level  crude  petroleum,”  a  firm  must  use 
the  lease  which  wa.s  in  existence  in  1972  to 
define  the  property  Involved.  Furthermore. 

{  210.32,  which  defines  “property”  as  “a  lease 
in  existence  In  1972,”  states  that  a  property 
for  purposes  of  |  210.32  “Is  coextensive  with 
that  property  used  In  Section  [Part]  213  for 
purposes  of  determining  ’base  production 
control  level’.” 

Production  from  a  newly  formed  imit  con¬ 
sisting  of  several  leases  which  produced  crude 
oil  In  1973  cannot  be  considered  as  produc¬ 
tion  from  a  property  which  had  no  produc¬ 
tion  In  1973,  because  the  FEA  definition  of 
“pr(q>erty”  relates  back  to  leases  in  existence 
In  1973.  Thus,  all  of  the  production  from  the 
leasee  In  existence  In  1973,  which  now  are 
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part  of  a  newly  formed  tuM,  must  be  taken 
Into  account  in  determinlm  tlie  baoe  pro¬ 
duction  control  leeel  of  the  newly  formed 
unit. 

iNTxanETATioir  1976 — 5 
To:  Phlllipa  Petroleiun  Co. 

Date:  February  14, 1976. 

Rules  Interpreted:  {|  219.89,  212.83. 

Code:  QCW — PI — Base  Price,  Clan  of  Pur¬ 
chaser,  Equal  Application  Buie. 

This  Is  In  response  to  your  October  94,  1974 
request  for  an  Interpretation  of  Federal  Kn- 
ergy  Administration  (FKA)  petroleum  price 
regulations  on  behalf  of  Phillips  Petroleum 
Company  (Phillips)  concerning  the  determi¬ 
nation  of  lawful  pilces  which  a  reflner  may 
charge  for  gasoline. 

racTS 

As  described  by  your  letter,  Phillips  per¬ 
formed  certain  calculations  of  Its  base  prices 
for  gasoline  during  the  period  January  1974 
through  May  1974.  These  calculations  were 
then  administered  through  the  two  principal 
marketing  areas  served  by  PhlUlps:  the 
“West  Coast”  area,  served  through  Phillips’ 
refinery  at  Avon,  California,  and  the  “East” 
area,  the  remainder  ol  the  markets.  For  each 
of  these  areas,  Phillips  has  customarily  de¬ 
termined  separate  prices  for  gasoline.  In  per¬ 
forming  Its  calculations.  Phillips  determined 
an  amount  of  Increased  product  costs  per 
per  gallon  (the  "dt"”  factor  of  the  refiner's 
cost  allocation  formula  of  1 212AS(c)  (2)  (1) ) 
which  It  used  to  determine  base  prices.  Phil¬ 
lips  then  determined  a  lesser  amount  of  this 
Increased  cost  figure,  which  it  used  in  setting 
prices  actually  charged  In  the  West  Coast 
area,  and  a  different  lesser  amount  which  It 
used  in  setting  prices  actually  charged  in  the 
East  area.  The  Increase  applied  In  the  Bast 
area  during  this  time  was  2«  per  gallon  less 
than  that  applied  In  the  West  Coast  area,  ex¬ 
cept  that  In  May,  the  applied  Increases  were 
the  same  in  both  areas. 

Because  the  Increases  actually  charged 
were  In  all  cases  less  than  the  increase  de¬ 
termined  In  calculating  base  prices,  and 
because  the  East  area  increases  were  lower 
than  the  West  Coast  area  Increases,  Phillips 
states  that  It  sustained  substantial  amounts 
of  unrecovered  costs  which  It  carried  for¬ 
ward  to  subsequent  months  pursuant  to  10 
CFR  212.83(d)  (now  I  212.83(e)  ). 

In  August,  1974,  FEA  notified  Phillips  that 
the  above-described  calculation  of  West 
Coast  area  and  East  area  price  Increases  was 
considered  Inconsistent  with  FEA  regula¬ 
tions.  Following  further  correspondence  with 
FEA  personnel,  Phillips  has  submitted  this 
request  seeking  an  Interpretation  of  If  212.89 
and  212.83  as  applied  to  Phillips’  West  Coast- 
East  pricing  calculations,  described  above. 

INTEBPEXTATrOH 

The  provisions  of  the  Emergency  Petro¬ 
leum  Allocation  Act  of  1973,  Pub.  L.  93-169 
(EPAA),  require  In  Section  4(b)(3).  that 
FEA  regulations  under  the  EPAA  shall  pro¬ 
vide  for — 

(A)  A  dollar-for-dollar  passthrough  of  net 
Increases  In  the  cost  of  crude  on.  residual 
fu^  oU,  and  refined  petroleum  products  to 
all  marketers  or  dlsttibutors  at  the  retaU 
level;  and 

(B)  The  use  of  the  same  date  In  the  com¬ 
putation  of  markup,  margin,  and  posted 
price  for  all  marketers  or  distributors  of 
crude  oU,  residual  fuel  oil  and  refined  petro¬ 
leum  products  at  all  levels  of  marketing  and 
distribution. 

Section  4(b)(1)(F)  of  the  EPAA  specifies 
that  one  objective  of  FEA  regulations  Is  to 
provide  for  “equitable  distribution  of  *  *  * 
refined  petroleum  products  at  equitable 
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prices  •  •  The  conference  report  accom¬ 
panying  Pub.  L.  99-159  explains  the  Con¬ 
gressional  focus  that  FEIA  regulations  ”har- 
monlee  the  objectlvo  of  equitable  allocation 
ot  fuels  with  the  objectives  of  the  Economic 
Stabilisation  Act.”  The  report  emphasizes 
that  FEA  price  regulations  should  prevent 
price  discrimination  which  Congress  feared 
might  occur  (House  Rep.  No.  93-628,  Nov. 
la  1973.  p.  26). 

FEA  price  regulations  Issued  January  16. 
1974  (  39  FR  1924),  were  q>eclfically  designed 
to  Implement  these  expressed  Congressional 
concerns.  Adopted  from  the  Cost  of  Living 
Coimcll’s  Phase  IV  Regulations  for  the  pe¬ 
troleum  Industry  (6  CFR  Part  150,  Sul^Murt 
L).  FEA  price  regulations  focused  on  the 
concepts  of  a  single  price  for  an  Item  sold  to 
a  class  of  purchaser  (10  CFR  312.82(f)  now 
i  212.82(b))  and  a  single  determliurtlon  of 
Increased  product  costs  (10  CFR  213.83). 

With  respect  to  motor  gasoline,  the  calcu¬ 
lation  of  the  cost  Increase,  which  Is  applied 
to  calculate  the  base  prices  for  that  product. 
Is  stated  In  I  212.83(c)  (1)  (1)  and  expressed 
mathematically  In  f  212A3(c)  (2)  (1). 

The  general  cost  allocation  rule  for  “spe¬ 
cial  products”  In  {  312.83(c)  (1)  (1).  applica¬ 
ble  to  gasoline.  Is  that  a  reflner.  to  compute 
Its  base  prices,  may  Increase  its  calculated 
May  15.  1973  weighted  average  selling  price 
to  each  class  of  purchaser  by  an  amount  to 
reflect  Increased  costs  attributable  to  gaso¬ 
line  sales,  calculated  In  accordance  with 
i  212.83(c)  (2)  (1).  The  rule  further  provides 
that  increased  product  costs  not  so  idlocated 
to  the  special  product  (gasoline)  may  be  In¬ 
cluded  In  the  refiner’s  calculations  of  prices 
for  covered  products  other  than  special 
products. 

The  cost  calculation  required  by  this  rule 
({  212.83(c)  (2)  (1)),  Is  one  which  results  In  a 
per  unit  dollar  increment  which  a  reflner 
may  apply  to  the  May  15,  1973  weighted 
average  selling  price  for  gasoline  to  each  class 
of  purchaser,  to  compute  the  base  price  of 
gasoline  to  each  class  of  purchaser.  'This 
formula  calculation  represents  FEA’s  policy 
under  the  EPAA  to  avoid  discriminatory  pric¬ 
ing  patterns,  by  requiring  a  single  per  unit 
cost  determination  and  a  single  per  unit  cost 
application. 

In  calculating  Increased  product  costs  to 
be  applied  to  compute  base  prices,  FEA  regu¬ 
lations  also  provide  an  opti<Hi  not  to  allocate 
all  allowable  Increased  costs  to  a  particular 
special  product.  Section  213.83(c)  (1)  (1)  per¬ 
mits  those  costs  which  are  not  applied  to 
gasoline  base  prices  to  be 
prices  of  other  products,  as  determined  under 
the  calculations  of  I  212.83(c)  (1)  (11). 

The  price  regulations,  therefore,  provide  a 
framework  tot  calculating  only  a  single  In¬ 
crease  of  costs  to  be  applied  to  each  class  of 
purchaser  of  a  particular  covered  product. 
The  differences  In  prices  which  result 
through  this  technique  are  those  which  have 
historically  existed;  their  maintenance  Is 
fully  Intended  by  FEA  In  carrying  out  Its 
objective  to  prevent  discriminatory  pricing. 

Phillips  asserts  that  during  the  period  In 
question  nothing  In  the  FEA  price  regula- 
tlorrs  prc^lblted  the  charging  of  prices  differ¬ 
ent  from  the  calculated  base  prices,  as  long 
as  the  base  prices  were  not  exceeded.  Phlllipa 
points  out  that.  In  Its  view,  unreoovered  costs 
permitted  to  be  carried  fwward  to  a  subse¬ 
quent  month,  can  be  generated  by  “failure  to 
sell  the  product  at  the  full  amount  of  the 
Increased  [sic]  base  price.” 

The  language  apparently  relied  upon  by 
Phillips  appears  In  f  313.83(e),  “Carryover  of 
Costs,”  and  states: 

(1)  If  *  *  *  a  firm  charges  prices  for  a 
special  product  which  result  In  the  recoup¬ 
ment  of  leas  total  revenues  than  the  entire 
amount  of  Increased  product  costs  calculated 
for  that  product  pursuant  to  the  general 
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formu'.a  and  allowable  under  paragraph  (c) 
(1)(1)  of  this  section  and  that  unused 
airrount  of  Increased  costs  Is  not  used  •  •  • 
pursuant  to  paragraph  (c)  (1)  (U)  ot  this  sec¬ 
tion,  (those  costs]  •  •  •  may  be  added  to 
*  •  •  compute  the  base  prices  for  that  spe¬ 
cial  product  for  a  subsequent  month. 

This  language  does  not,  by  its  terms,  au¬ 
thorize  the  disparate  application  of  costs  as 
suggested  by  Phillips.  Rather,  the  quoted 
regulation  relies  upon  the  calculations  of 
I  212.83  (c)  (1)  (1)  and  (c)  (2).  which,  as  dis¬ 
cussed  earlier,  deal  only  In  terms  of  a  single 
Increment  of  costs  applied  to  each  class  of 
purchaser.  The  quoted  paragraph  does  refer 
to  prices  “charged.”  but  does  not  support  an 
assertion  that  these  prices  may  be  calculated 
by  using  costs  appll^  In  a  manner  different 
than  that  authorized  by  the  general  rule  and 
the  general  formula.  Indeed,  the  reference  to 
prices  charged  was  Intended  by  FEA  to  serve 
as  recognition  of  the  economic  fact  that 
often  a  firm  may  be  unable  actually  to 
charge  the  “base  prices”  (e.g.,  FEA  Ruling 
1974-13,  39  FR  18423,  May  38,  1974) .  Recog¬ 
nition  of  this  fact,  however,  does  not  Imply 
FEA  sanction  of  an  unequal  application  of  or 
selective  failure  to  apply  a  single  cost  In 
establishing  prices. 

The  primary  purpose  of  {  212.83(e)  was 
simply  to  provide  a  self-correcting  mecha¬ 
nism  for  over  or  imder  recoupment  of  In¬ 
creased  costs.  In  recognition  of  the  fact  that 
base  price  determinations  In  each  month 
must  necessarily  rely  on  estimated  sales  vol¬ 
umes,  which  may  turn  out  to  be  Inaccurate. 

The  InteriBetation  urged  by  Phillips  Is,  In 
essence,  that  S  212.83(e)  permits  the  appli¬ 
cation  of  any  Increment  of  Increased  prod¬ 
uct  costs  to  determine  the  actual  selling 
price  of  a  covered  product  to  any  class  of 
purchaser,  as  long  as  the  Increment  Is  less 
than  the  maxlmiim  permitted  under  f  213.83 
(c)  (2)  (1).  To  adopt  this  Interpretation  would 
render  meaningless  the  requirement  of  the 
FEA  price  regulations  that  a  single  Incre¬ 
ment  of  Increased  costs  be  calculated  and 
equally  applied  to  classes  of  purchaser,  and 
the  base  price  rule  and  class  of  purchaser 
concepts  described  above.  It  is.  In  short,  un¬ 
reasonable  to  assume  that  the  regulatory 
system  carefully  structured  to  preserve  his¬ 
torical  pricing  differentials  could  be  circum¬ 
vented  by  the  Interpretation  of  f  212.83(e) 
which  Is  urged  by  Phillips. 

To  clarify  the  meaning  of  f  212.8S(e)  in 
this  regard.  FEA  found  it  advisable  to  Issue 
the  clarifying  amendment  of  September  1. 
1974  (39  FR  32306,  September  6,  1974)  re¬ 
ferred  to  by  Phillips.  This  amendment  served 
to  make  explicit  the  requirement  discussed 
here,  that  prices  charg^  must  reflect  the 
equal  application  of  Increased  product  costs. 
The  amendment  did  not  alter  the  concepts 
and  Implications  of  the  pricing  policies  and 
regulatory  framework  described  above. 

It  is  therefore  our  Interpretation  that  the 
provisions  of  f|  212.83  and  312.83,  In  effect 
between  January  and  May.  1974  did  not  au¬ 
thorize  the  unequal  application  of  costs  in 
the  manner  described  by  Phillips,  and  do  not 
permit  the  carryover  to  a  subs^uent  month 
of  those  Increased  product  costs  not  recov¬ 
ered  due  to  that  unequal  cost  application. 

ImwaparrATioN  1975 — 6 
To:  Cheker  Oil  Oo. 

Date:  February  14,  1976. 

Rules  Interpreted:  I  313.93,  Ruling  194-lA 
Code:  QCW — ^PI — ^Temporary  Discounts  on 

May  15, 1973,  Class  of  Purchaser. 

This  Is  In  response  to  your  December  91. 
1974,  request  of  Interpretation  on  behalf  off 
Cheker  Oil  Company  (Cheker)  concerning  tha 
calculation^  May  16,  1979  sening  ptiosa 
under  10  C7FR  213.93. 
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rACTS 

According  to  statemente  submitted  by 
Cbeker,  Cbeker  Instituted  on  May  3,  1078, 
certain  revisions  In  Its  published  Dealer 
Tankwagon  (DTW)  prices  for  gasoline.  Al¬ 
though  these  published  revisions  constituted 
Cheker’s  “official*’  prices  for  gasoline  In  sales 
to  retail  dealers,  Chekw  vras,  on  May  16, 
1973,  actually  charging  prices  less  than  the 
published  DTW  prices  prevailing  during  that 
time.  These  lower  prices  resulted  from  cer¬ 
tain  discounts  DTW  prices  that  were  made 
available  throughout  Cheker's  distribution 
systems  to  certain  dealers,  “to  preserve  their 
competitive  pricing  posture  In  their  specific 
local  markets.”  Cheker  removed  Its  discounts 
and  began  charging  only  Its  published  DTW 
prices  on  or  about  June  8, 1973. 

In  determining  Its  maximum  lawful  prices 
under  petroleum  price  reg^atlons  first  Is¬ 
sued  by  the  Cost  of  Llvlirg  Council  (CLC) 
and  later  adopted  by  FEA,  Cheker  us^  Its 
DTW  prices  as  set  forth  on  the  revised  sched¬ 
ule  which  was  Issued  May  2.  1973  and  In  ef¬ 
fect  on  May  16,  1973.  Cheker  did  not  use  the 
actual  discounted  prices  which  had  been 
charged  on  May  16,  1973,  In  performing  Its 
calculations. 

Upon  Initiation  of  an  investigation  by  FEA 
personnel  In  Region  V,  Cheker  was  advised 
that  Its  use  of  the  revised  DTW  prices,  as 
published  on  May  2,  1973,  instead  of  prices 
actually  charged  on  May  16,  1973,  in  deter¬ 
mining  lawful  prices,  was  erroneous.  Relying 
upon  certain  language  In  FEA  Ruling  1974- 
18  and  In  10  CFR  212.93,  Cheker  asserts  Its 
calculations  were  proper,  and  has  requested 
this  Interpretation  of  the  application  of  the 
FEA  price  regulations  to  confirm  that  Its 
calculations  were  correct. 

INTERPRETATION 

The  price  rule  of  10  CFR  212.93(a),  which 
Cheker  asserts  it  Is  applying  in  calculating 
Its  prices  for  gasoline,  states: 

A  seller  may  not  charge  a  price  for  any 
Item  subject  to  this  subpart  which  exceeds 
the  weighted  average  price  at  which  the  Item 
was  lawfully  priced  by  the  seller  In  trans¬ 
actions  with  the  class  of  purchaser  con¬ 
cerned  on  May  16,  1973,  plus  an  amount 
which  refiects,  on  a  dollar-for-dollar  basis. 
Increased  costs  of  the  Item. 

Section  212.93(d)  requires,  In  part,  that: 

In  computing  the  May  16,  1973  selling 
price,  a  firm  may  not  exclude  any  temporary 
special  sale,  deal  or  allowance  In  effect  on 
May  16, 1973. 

This  language  of  1 212.93(d)  construes 
precisely  the  language  of  {  212.93(a)  relating 
to  the  calculation  of  a  seller's  May  16,  1973 
weighted  average  prices,  and  requires,  con¬ 
trary  to  Cheker’s  assertion,  that  the  May  16, 
purchaser  be  determined  upon  piices 
actually  barged,  and  not  merely  upon  the 
piices  published.  To  the  extent  that  a  pub¬ 
lished  schedule  refiects  prices  actually 
charged  to  some  customers  by  a  seller,  those 
prices  may  of  course  be  used,  but  not  because 
they  were  “official”  published  prices,  but 
rather  because  they  were  the  prices  actually 
charged.  However,  in  cases  where  a  published 
price  existed,  but  a  “sale”  price,  or  a  dis¬ 
counted  price  lower  than  a  published  price 
was  actually  charged,  a  seller  must  Include 
those  lower  prices  by  using  them  In  Its 
calculations  of  May  16, 1973  weighted  average 
prices  under  I  213.98(a) . 

Ruling  1974-18,  Issued  on  June  13,  1974 
(39  FR  21042),  Is  not  relevant  to  the  Issue  of 
whether  “dlsoounted”  prices  must  be  taken 
Into  account  In  determining  May  16,  1978 
weighted  average  prices.  The  ruling  Is  ad¬ 
dressed  solely  to  the  Issue  of  the  extent  to 
which  particular  types  of  discounts  serve  to 
astabllsh  a  enstomi^  price  differential  for 


purposes  of  making  class  of  purchaser  deter¬ 
minations.  In  that  regard,  the  ruling  drew  a 
distinction  between  “customary”  and  “tem¬ 
porary”  discounts  for  purposes  of  determin¬ 
ing  a  class  of  purchase  to  which  a  discounted 
price  prevailed.  It  did  not  provide,  however, 
for  a  seller  to  exclude,  from  Its  May  16,  1973 
weighted  average  price  calculation  for  each 
class  of  purchaser  prices  actually  charged 
which  were  less  than  published  or  posted 
prices.  The  ruling  simply  stated,  as  Cheker 
notes,  that  a  purchaser  charged  such  a 
lower  price  because  of  a  “temporary”  dis¬ 
count,  "may  be  Included  In  the  class  of 
purchaser  which  Includes  purchasers  cus¬ 
tomarily  paying  the  full  tankwagon  price.” 

In  fact.  Ruling  1974-18  reaffirmed  the  re¬ 
quirements  of  {  212.93(d),  slnoe  the  calcula¬ 
tion  of  a  single  May  16, 1973  weighted  average 
price  for  a  DTW  class  of  purchaser  Is  accom¬ 
plished  precisely  by  determining  a  “weighted 
average”  of  the  prices  charged:  the  lower, 
temporary  discount  price,  and  the  full, 
higher  DTW  price.  In  the  example  of  Ruling 
1974-18,  both  such  prices  were  “charged”  to 
purchasers  on  May  16,  1973. 

The  language  of  Ruling  1974-18  therefore 
cannot  support  Cheker’s  views.  The  fact  that 
under  Ruling  1974-18  a  seller  Is  not.  In  the 
case  of  the  temporary  discount,  required 
separately  to  maintain  the  discount,  simply 
Indicates  that  a  separate  “class  of  purchaser” 
will  not  be  created  by  the  presence  of  tem¬ 
porary  discounts.  Indeed,  no  separate  main¬ 
tenance  of  the  discount  could  occur  In  that 
case,  since  that  lower  price  is  required  to  be 
Included  In  the  “weighted  average”  deter¬ 
mined  under  S  212.93(a). 

These  requirements  are  entirely  consistent 
with  FEA’s  purpose  under  Its  Reseller  rules, 
to  which  Ruling  1974-18  applies  as  fully 
as  It  applies  to  the  Refiner  rules.  Those  rules 
do  not  focus  on  the  individual  mark-up 
applied  in  discounted  prices,  but  rather  focus 
on  the  weighted  average  of  the  prices  charged 
to  a  class  of  purchaser.  They  provide  no  basis 
for  a  seller  to  omit,  in  calculations  of  a  law¬ 
ful  price  to  a  class  of  purchaser,  the  prices 
actually  charged,  even  if  those  prices  were 
less  than  the  seller’s  published  prices. 

AcocH^lngly,  It  Is  our  Interpretation  that 
the  calculations  performed  by  Cheker  are  not 
consistent  with  the  provisions  of  10  CFR 
212.93  (a)  and  (d).  which  require  a  seller 
to  Include  all  prices  actu^y  charged  to  a 
particular  class  of  purchaser  on  May  16, 1973; 
nor  with  Ruling  1974-18,  which  serves  only 
as  a  guide  for  determining  whethor  or  not 
separate  classes  of  purchaser  exist,  where 
a  certain  type  of  discount  was  In  effect  on 
May  16, 1973. 

Interpretation  1976-7 
To:  Pasco,  Inc. 

Date:  February  14, 1976. 

Rule  Interpreted:  |  313.83. 

Code:  OCV9 — Tl — Refiner  Price  Formula 

(“V"  Factor). 

This  Is  In  response  to  your  request  for  In¬ 
terpretation  dated  October  22,  1974,  con- 
coming  whether  the  "V«"“  and  **V»”  factors  In 
the  cost  allocation  formulae  of  10  cnt  213.- 
83(c)  (3)  include  the  volume  of  all  the  prod¬ 
uct  or  products  sold  by  the  refiner  concemed, 
whether  or  not  refined  from  crude  oil  by 
that  refiner.  Tou  have  asked  that  theee  V(d- 
ume  factors  be  Interpreted  In  such  a  way 
that  the  volume  of  product  purchased  by 
the  r^ner  concerned  be  ex^uded  from  that 
liner’s  sales  volume  of  that  product. 

PACTS 

Pasco,  Inc.  (“Pasco”),  a  refiner  which  en¬ 
tered  the  petroleum  reOnJng  boslneao  In 
December,  1972,  owns  and  operates  one  re¬ 


finery.  Approximately  xx  percent  of  Pasco’s 
total  sales  v<dume  Is  derived  from  the  sale 
of  gas<41ne,  whl^  tt  markets  through  a 
wholly-owned  subsidiary,  Pasco  Marketing, 
Inc.  (“PMI”).  Approximately  xx  percent  of 
the  volume  of  products  marketed  by  PMI  Is 
obtained  from  the  Pasco  refinery.  The  re¬ 
mainder  Is  purchased  from  suppliers  other 
than  Pasco. 

Under  the  cost  allocation  formulae  of  10 
CFR  213.83(c)(3),  Pasco  may.  In  general. 
Increase  the  price  of  a  “special  product,” 
such  as  gasoline,  to  reflect  (1)  the  total  In¬ 
creased  cost  of  crude  oU  Input  to  the  re¬ 
finery,  multiplied  by  the  ratio  that  the  total 
volume  of  gasoline  sold  In  a  given  period 
bears  to  the  total  volume  of  all  covered 
products  sold  In  the  same  period,  plus  (2) 
the  total  Increased  cost  of  gasoline  purchased 
for  resale,  plus  (3)  an  adjustment  to  reflect 
any  unrecovered  increased  costs  from  pre¬ 
vious  months  which  the  refiner  now  wishes 
to  pass  through,  plus  or  minus  (4)  a  per. 
mltted  adjustment  to  reflect  certain  allow¬ 
able  re-allocatlon  of  costs  as  between  dif¬ 
ferent  products  produced  by  the  refiner.  The 
sum  ot  (1).  (2),  (3)  and  (4)  Is  divided  by 
the  total  estimated  volume  of  gasoline  sales 
for  the  current  month  to  determine  the  total 
maximum  dollar  cost- Justified  price  Increase 
on  a  per-unit  basis. 

As  Indicated  above,  a  relatively  large  por¬ 
tion  of  gasoline  sold  by  Pasco  Is  not  produced 
In  Its  refinery  but  Is  purchased  product. 
Assuming  that  this  large  volume  of  pur¬ 
chased  product  must  be  Included  In  the  sales 
volume  ratio  tn  (1),  above,  the  formula  per¬ 
mits  a  larger  share  of  Increased  crude  oil 
costs  to  be  passed  through  on  gasoline  and 
thus  permits  a  price  for  gasoline  which  Is 
higher  than  that  which  could  be  charged  If 
the  purchased  product  were  permitted  to  be 
excluded  from  the  sales  volume  ratio.  An 
additional  result  under  the  same  assumption 
Is  that  the  maximum  permissible  selling 
price  for  other  refined  products,  such  as  No. 
2  home  heating  <rfl.  Is  correspondingly  lower. 
Increased  coets  may  be  reallocated  from  No 
2  heating  oil  to  gasoline,  but  may  not  be 
reallocated  from  gasoline,  or  any  other  prod¬ 
uct,  to  No.  2  beating  oil. 

Thus,  when  competitive  circumstances  are 
such  that  current  gasoline  selling  prices  are 
significantly  lower  than  those  which  are  per¬ 
missible  under  the  cost  allocation  formulae, 
the  “unused”  coets  allocated  to  gasoline  may 
not  be  reallocated  to  No.  3  home  heating 
oil,  a  product  which  market  conditions  are 
more  likely  to  permit  to  be  priced  at  the 
maximum  permissible  level.  However,  If  the 
maximum  permissible  price  for  gasoline  were 
permitted  to  be  determined  under  the  cost 
allocation  formula  by  excluding  the  volume 
of  purchased  product  from  the  sales  volume 
ratio  In  (1),  above,  the  result  would  be  a 
direct  allocation  of  a  larger  share  of  crude 
oil  cost  Increases  to  No.  2  home  beating  oil. 
and  thus  a  oorre^iondlng  Increase  In  max¬ 
imum  permissible  prices  for  that  product 

INTERPRETATION 

‘  The  definitions  of  “V»"  and  “Vj**”  In  10 
CFR  213.83(e)  (3)  Indicate  that  purchased 
products  as  well  as  those  refined  from  crude 
oU  by  the  refiner  concerned  are  Included  In 
the  defined  sales  volumee,  except  In  the 
ease  of  propane.  This  Is  shown  by  the  clear 
and  necessary  Implication  ot  the  parentheti¬ 
cal  “propane”  clause  which  Is  found  In  both 
definitions,  and  which  became  effective  Au¬ 
gust  1,  1974.  For  example,  the  definition  of 
begins  as  follows: 

"F*=The  total  volume  of  all  covered  prod¬ 
ucts  (other  than  propane,  whieh  map  he  fi»- 
ehided  omip  to  the  extent  that  It  imm  rejiiiert 
by  the  refiner  from  enttfe  petroleum)  •  •  • 
sold  tn  the  period  “n”  •  •  •  |empb«s3s 
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added].”  It  Is  also  shoim  by  tbs  express 
statement  made  In  tbe  preamble  to  the  reg¬ 
ulation  amendment  which  Inserted  tha  par¬ 
enthetical  “propane”  clause,  that,  prior  to 
that  amendment,  the  use  of  the  tmquallfled 
w(»rds  "all  covered  producte”  In  V*  "results 
in  an  allocation  of  increased  costs  of  crude 
petroleum  *  *  *  in  an  amotmt  which  re¬ 
flects  not  only  the  volume  of  propane  re¬ 
fined  from  crude  petroleum  b%t  siso  the 
volume  of  propane  purchaeed  by  the  refiner 
and  propane  produced  from  natural  gas 
liquids  (emphasis  added].”  30  Fit.  3083S 
(August  26,  1974). 

The  view  of  the  FEA  as  expressed  in  the 
above-quoted  statement  is  that  the  words 
"all  covered  products.”  taken  literally,  re¬ 
quire  inclusion  of  piirchased  products  in 
the  sales  volume  of  those  products.  The  ap¬ 
propriateness  of  a  literal  interpretation  in 
this  case  is  supported  by  the  practical  con¬ 
sideration  that  purchased  products  are  often 
commingled  with  refinery  products,  both  in 
the  sense  of  the  fungible  nature  of  certain 
purchased  and  refined  final  products  and  in 
the  sense  of  the  admixing  of  certain  other 
products  (blending  ingredients)  during  the 
refining  process. 

INTEXPRETATION  1976 — 8 
To.  Continental  Airlines. 

Date:  February  14, 1976. 

Jtules  Interpreted:  ({210.21,  210.33,  211.61. 

Code:  OCW—AI— Definition  of  United 

States,  Bonded  Fuel;  Bonded  Fuel  Exemp¬ 
tion;  Ouam. 

This  is  In  response  to  your  November  IS, 
1974  request  for  interpretation  on  behalf  of 
Continental  Airlines  (Continental)  regard¬ 
ing  the  applicability  of  FEA  regulations  to 
sales  of  aviation  fuel  at  Ouam,  and  whether 
such  fuel  sold  there  by  Mobil  Oil  Cwpora- 
tion  (Mobil)  is  "bonded”  fuel  for  purposes 
of  FEA  programs.  Your  letter  further  re¬ 
quests  that  any  earlier  documents  relating 
to  "this  general  subject  matter”  be  made 
available  to  you.  We  are  not  aware  of  any 
such  documents  in  the  Office  of  General 
Counsel,  and  suggest  that  yoiur  request 
should  be  pursued  under  the  guidelines  es¬ 
tablished  in  10  CFR  Part  202  for  the  pro¬ 
duction  or  disclosure  (rf  material  or  Infoc- 
matlon  by  FEA. 

FACTS 

The  facts  as  stated  by  Continental  are 
that  Continental  purchases  aviation  fuel 
at  Ouam  from  Mobil.  Mobil  asserts,  and  has 
asserted  since  before  the  Implementation  of 
FEA  regtilatlons.  that  the  aviation  fuel  which 
Continental  purchases  at  Ouam  is  "bonded” 
fuel.  Based  on  this  assertion,  Mobil  has  re¬ 
quired  Continental  to  pay  a  price  for  avia¬ 
tion  fuM  which  Continental  assMts  is  higher 
than  the  prices  being  charged  by  other 
suppliers  of  aviation  fuel  on  Ouam  and  In 
the  Trust  Territory  area  pursuant  to  FEA 
regulations  applicable  to  prices  charged  for 
domestic  (non-bonded)  aviation  fuels. 

Continental  further  states  that,  to  its 
knowledge,  the  aviation  fuel  it  purchases 
from  Mobil  is  shipped  directly  to  Mobil  in 
Ouam  from  foreign  countries,  but  is  not  held 
in  United  States  Customs*  bond  at  Ouam. 
Continental  believes  that  Mobil  is  the  only 
supplier  of  aviation  fuel  in  Guam  that  as¬ 
serts  that  such  fuM  is  bonded  fuel.  In  a 
telephone  conversation  of  December  27,  1974, 
you  advised  this  office  that  the  avlatlmi 
fuel  involved  la  used  by  Continental  only 
in  flights  which  begin  and  end  in  the  United 
States,  its  territories  and  possessions. 


Continental  requests  an  interpretation  of 
whether  Its  purehaass  of  aviation  fuel  at 
Ouam  are  subject  to  FEA  regulations. 

nrTKXPaXTATION 

Pursuant  to  the  Emergency  Petroleiun  Al- 
locaUoo  Act  of  1972,  (Pub.  U  93-169 
(EPAA)),  FEA  price  and  allocation  regula¬ 
tions  apply  to  each  sale  of  certain  petroleum 
products,  including  aviation  fuel.  In  the 
United  States.  "United  States"  is  defined  by 
FEA.  under  the  EPAA,  at  10  CFR  {210.21, 
as  follows: 

"United  States”  means  the  several  States, 
the  District  of  Columbia,  Puerto  Rico,  and 
the  territories  and  possessions  of  the  United 
States  other  than  the  Panama  Canal  Zone. 

Since  Ouam  and  the  Trust  Territory  are 
part  of  the  “territories  and  possessions  of 
the  United  States,”  FEA  regulations  apply 
generally  to  all  transactions  in  Ouam  which 
involve  aviation  fuel,  unless  exempt  by  vir¬ 
tue  of  a  q;>eclflc  exemption  in  the  regula¬ 
tions.  Although  "aviation  fuels”  are  among 
the  petroleum  products  regulated  by  RA 
(see  10  CFR  {211.142  and  10  CFR  {212.31), 
there  is  an  exemption  provision  of  Subpart 
C  of  Part  210,  CFR  which  states,  in  (  210.33, 
that:  Bonded  fuels,  as  defined  in  Subpart  B 
of  Part  211  of  this  Chapter,  are  exempt  from 
the  provisions  of  Parts  211  and  212  of  this 
Chapter. 

The  definition  of  "bonded  fuels”  in  {  211.- 
61,  describes  these  as:  (f)uels  produced  out¬ 
side  the  custmns  limits  of  the  United  States, 
held  in  bond  under  continuous  United 
States  ctistoms  custody  in  acciwdance  with 
Treasmy  Department  Regulations,  and  des¬ 
tined  tor  use  outside  of  the  United  States, 
its  territories  or  possessions. 

Thus,  if  the  aviation  fuel  purchased  by 
Continental  at  Ouam  fell  within  this  defini¬ 
tion  of  "bonded  fuels,”  it  would  be  exonpt 
from  FEA  regulations  pursuant  to  10  CFR 
{  210.33. 

FEA  regulations,  as  noted  above,  require 
that  the  bcmdlng  of  fuels  conform  to  federal 
Treasury  Department  Regulations.  A  review 
of  the  pertinent  federal  laws  and  Treasury 
Department  Regulations  discloses  that  bond¬ 
ing  caq,  by  definition,  only  take  place  within 
the  Customs  Territory  of  the  United  States, 
and  that  Ouam  is  not  within  the  Customs 
Territory.  "Customs  Territory  of  the  United 
States”  means  only  the  several  States,  the 
District  of  Coliunbia  and  the  Commonwealth 
of  Puerto  Rico  (Pub.  L.  87-466,  76  SUt.  72, 
as  amended  by  Pub.  L.  87-794,  76  Stat.  882, 
19  use  {  1202,  Tariff  Schedules  of  the  United 
States  ( 1962) ,  as  amended;  and  19  Cnt  {  7E, 
note  16) .  The  jurisdictional  authority  of  the 
United  States  Customs  Service  is  coextensive 
with  the  described  custmns  territories,  and 
does  not  encompass  Ouam  and  the  Trust 
Territory  (19  U.S.C.  {  1401,  et.  seq.;  19  CFR 
{  1.2,  et  seq.). 

Accordingly,  based  upon  the  facts  as 
stated  by  Continental,  it  is  our  interpreta¬ 
tion  that  the  aviation  fuel  it  purchases  from 
Mobil  is  not  "bonded  fuel”  as  defined  by 
FEA  regulations,  since  it  is  not  capable  of 
being  “held  in  bond  imder  contlnuoiu  United 
States  customs  custody.”  and  is  not  "des¬ 
tined  for  use  outside  of  the  United  States, 
its  territories  or  possessions.”  Thus,  the  fuel 
does  not  come  within  the  exemption  provi¬ 
sions  of  10  CFR  {  210.33,  noted  above. 

Because  we  reach  this  Interpretation,  it  is 
not  necessary  to  consider  Continental’s  re¬ 
quest  that  RA  direct  an  exchange  of  avia¬ 
tion  fuel  for  Continental’s  benefit.  Should 
such  relief  nevertheless  be  desired  by  Conti¬ 
nental,  it  should  be  requested  pursuant  to 
the  general  provisions  of  Subparts  A  and  B 
of  Part  211  of  FEA  regulations. 


bmanRATioaf  1978— 8 

To;  Norman  Wooten,  Ine. 

Date:  February  14. 1976. 

Rules  Interpreted:  {{  212.111,  212.93. 

Code:  OCW — PI — ^New  Item  Rule,  Acquisition 

Rule. 

Your  letter  of  March  28,  1974,  submitted 
to  the  Federal  Energy  Administration  (FEA) 
on  behalf  of  Mr.  Norman  Wooten,  Inc. 
(“Wooten”),  requested  a  "determination”  of 
the  effect  upon  certain  pending  transactions 
described  herein  of  {  212.111  of  the  RA  Price 
Regulations,  which  pertain  to  the  computa¬ 
tion  of  base  prices  for  “new  Items.” 

More  recently,  the  FEA  received  a  supple¬ 
ment  to  your  initial  submlssimi  dated 
August  16,  1974,  and  signed  by  Mr.  Daniel 
C.  Kaufman.  On  September  3.  1974.  a  meet¬ 
ing  was  held  in  Room  6134A  of  the  Federal 
Building,  12th  and  Pennsylvania  Avenue 
NW..  Washington,  D.C.  to  discuss  the  dispo¬ 
sition  the  supplemented  request.  During 
the  meeting  it  was  agreed  among  yourself, 
Mr.  Kaufman,  and  Mr.  Stewart  Stone  the 
Office  of  General  CounsM,  RA,  that  Wooten’s 
request  would  be  treated  as  a  request  for 
interpretation  and  that  upon  receipt  of  ad¬ 
ditional  data  regarding  the  computation  of 
lawful  prices  under  the  RA  regulations,  the 
Office  of  General  Counsel  would  issue  its 
formal  Interpretatlcm.  The  additional  infor¬ 
mation  has  been  received. 

FACTS 

The  request  was  engendered  by  the  fcHlow- 
ing  fact  situation: 

(1)  Wooten  has  been  dt^ng  business  as  a 
midstream  refueler  for  2^  years,  under  the 
name  of  CMilo  River  Service  and  Supply,  as 
a  commissioned  agent  for  Standard  Oil  of 
Kentucky  (“Kentucky”); 

(2)  Reduced  to  its  most  important  ele¬ 

ments.  the  relationship  between  Wooten  and 
Kentucky  consists  of  the  sale  by  Kentucky, 
through  its  agent  Wooten,  of  fuel  (basically 
diesel  fuel)  and  lubricating  oil.  Wooten  re¬ 
ceives  commissions  of _ per  gallon  on 

dlesM  fuel  sales  and  of  the  selling 

price  on  lubricating  oil; 

(3)  Presently,  Kentucky  pays  rent  on  the 
real  estate  used  by  Wooten,  owns  the  tug¬ 
boat  and  two  barges  with  special  refueling 
capabilities,  pays  all  major  operating  ex¬ 
penses,  maintains  product  inventory,  and  is 
responsible  for  all  bookkeeping  and  billing 
relating  to  the  midstream  refueling  (^ra¬ 
tion; 

(4)  Kentucky  does  not  wish  to  maintain 
Wooten  as  an  agent  for  the  midstream  re¬ 
fueling  operatlmi.  Kentucky  would  prefer  to 
sell  the  assets.  Including  a  wharfboat,  tow¬ 
boat  and  two  bargee,  to  Wooten  and  esitab- 
llsh  Wooten  as  a  retail  dealer  on  the  river. 
In  conjunction  with  the  contemplated  sale 
of  assets,  Wooten  would  also  assrune  re¬ 
sponsibility  for  bookkeeping,  billing,  operat¬ 
ing  expenses,  rental  on  the  real  estate,  and 
malnteimnce  of  product  inventory.  Although 
there  is  no  sale  of  customer  lists  lnv(dved, 
Wooten  would  serve  as  an  Independent  re¬ 
tailer  substantially  the  same  customers  as  it 
now  serves  as  a  commissioned  agent. 

issux 

The  question  presented  relates  to  the 
method  by  which  Wooten  shall  establish  its 
maximum  lawful  price  under  FEA  price  reg¬ 
ulations  which  it  may  charge  at  retail  for 
fuel  and  lubricating  oil  in  the  event  that 
Wooten  purchases  Kentucky’s  assets.  Wooten 
argues  that  It  would  be  entering  a  new 
business  and  that  { 212.111  calls  for  ths 
treatment  of  the  sale  of  fuel  by  Wootm  as  a 
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“new  Item”  whose  tMse  prtoe  ahould  be  de¬ 
termined  under  |  312.111  (b)  (3)  by  reference 
to  **the  price  at  which  that  Mem  le  priced 
In  transacUone  at  the  nearest  comparable 
outlet  on  the  day  when  the  Item  Is  first  of¬ 
fered  for  sale.” 

IKTESPaETATION 

Section  212.111(b)  (3)  does  not  apply  to 
sales  by  Wooten  because,  although  Wooten, 
as  an  entity,  did  not  sell  fuel  during  the 
one  year  period  Immediately  preceding  the 
date  on  which  It  offered  fuel  for  sale,  the 
component  of  Kentucky  which  will  be  ac¬ 
quired  by  Wooten  did  make  such  sales. 

Accordingly,  Section  212.111(c)  of  the  FEA 
regulations  Indicates  the  method  by  which 
Wooten  shall  determine  Its  mazlmiun  lawful 
price  for  covered  products,  since  this  Is  the 
Section  which  provides  for  prices  to  be 
Charged  upon  acquisition  of  a  legal  entity  or 
a  component  of  a  legal  entity  which  previ¬ 
ously  engaged  In  the  sale  of  such  products  In 
the  same  market  area.  The  basic  objective 
of  f  212.111(c)  Is  to  Insure  that  changes  In 
ownership  do  not  result  In  unwarranted 
price  Increases  or  otherwise  serve  to  avoid  the 
PSA  price  regulations.  Thus,  where  there  Is 
a  change  In  ownership  of  an  entity  engaged 
In  the  distribution  of  petroleum  products, 
hut  where  the  distribution  of  a  particular 
covered  product  Is  not  otherwise  affected, 
prices  for  that  product  under  the  FEIA  reg¬ 
ulations  should  generally  not  be  affected. 
Section  212.111  states  In  paragraph  (c),  that: 

(1)  If  a  legal  entity  or  a  component  of  a 
le^  entity  determines  a  base  price  or  maxi¬ 
mum  selling  price,  or  ceiling  price  pxirsuant 
to  this  part  for  a  covered  product  which  It 
aells  to  a  particular  market  the  entity, 
or  component  Is  subsequently  acquired  by 
another  firm,  that  covered  product  does  not 
become  a  new  Item  with  respect  to  the  same 
market.  The  base  price  or  celling  price  of  the 
covered  product  with  respect  to  that  market 
remains  the  base  price  or  celling  price  deter¬ 
mined  for  it  by  the  acquired  entity  or  com¬ 
ponent. 

While  the  phrase  “entity  or  a  component  of 
a  legal  entity"  is  not  defined  In  the  regula¬ 
tions,  It  ordinarily  connotes  an  on-going, 
tdentlflable  business  or  a  subsidiary  or  divi¬ 
sion  thereof.  Wooten  argues  that  the  phrase 
contemplates  "something  more  than  a 
towboat  and  three  barges”  and  this 
may  be  correct.  The  acquisition  of 
physical  assets  may  not,  in  and  of  It¬ 
self,  constitute  the  acquisition  of  “a  legal  en¬ 
tity  or  a  component  of  a  legal  entity”  within 
the  meaning  of  i212.111(e).  However,  where 
as  here,  the  acquiring  finn  takes  over  an 
an-gefing  business  activity  Including  operat¬ 
ing  assets,  a  leasehold  Interest,  books  and 
records,  supply  obligations,  product  Inven¬ 
tory,  etc.,  such  acquisition  an  Identifiable 
business  activity  constitutes  the  acquisition 
of  “a  legal  entity  or  a  component  of  a  legal 
entity”  within  the  meaning  of  f  212.111(c). 

Accordingly,  upon  acquisition  of  Ken¬ 
tucky's  midstream  refueling  operation,  as  set 
forth  in  the  request  for  determination,  Woo¬ 
ten  shall  determine  its  maximum  lawful 
price,  for  products  previously  sold  on  behalf 
of  Kentucky,  by  reference  to  I  212.111(c)  (1). 
This  means  that,  if  at  the  time  of  acquisi¬ 
tion  Kentucky's  current  lawful  price  being 
charged  to  a  class  of  purchaser  for  diesel  fuel 
sold  through  Wooten  were  25.S  cents  per  gal¬ 
lon,  the  maximum  lawful  price  which  Wooten 
could  charge  for  diesel  fuel  sold  to  that  class 
ot  purchaser  upon  acquisition  of  Kentucky’s 
assets,  would  be  26.5  cents  per  gallon,  pur¬ 
suant  to  f  212.111(e)  of  the  regulations,  but 
subject  to  the  further  price  increases  per¬ 
mitted  to  resellers  and  retailers  pursuant  to 
I  212.93(b)  of  the  regulations. 

In  determining  Its  maximum  lawful  price 
subsequent  to  the  date  of  acquisition,  Wooten 
shall  be  subject  to  |  212.93  provided  that: 


( 1)  In  applying  the  price  rule  contained  in 
1212.93(a),  Wooten  shall  calculate  the 
"welghtM  average  price  at  which  the  item 
was  lawfully  priced  by  the  seller  In  transac¬ 
tions  with  the  class  of  purchaser  concerned 
on  May  15,  1973,”  by  substituting  the 
wei^ted  average  price  at  which  the  Item  was 
lawfully  priced  by  Kentucky  In  transactlMis 
with  the  class  of  piirchaser  concerned  on  the 
date  of  cw^qulsltlon; 

(2)  In  calculating  "Increased  costs"  as  de¬ 
fined  In  I  212412  for  use  In  the  price  rule  of 
1212.93(a),  Wooten  shall  calculate  the 
"weighted  average  unit  cost  of  that  product 
In  Inventory  on  May  15,  1973,"  by  substitut¬ 
ing  the  weighted  average  unit  cost  of  that 
product  In  inventory  on  the  date  of  acquisi¬ 
tion. 

It  should  be  noted  that,  upon  the  acquisi¬ 
tion,  Kentucky  will  be  required  to  compute 
Its  prices  for  covered  products  sold  to  Wooten 
In  a  different  manner  than  It  computed  the 
prices  at  which  those  products  were  sold 
through  Wooten,  as  Kentucky’s  agent.  Thus, 
Kentucky  formerly  sold  at  retail  on  the  river, 
anri  therefore  was  permitted  to  compute  Its 
prices  by  reference  to  Its  May  16,  1973  prices 
for  classes  of  purchaser  who  purchased  at 
retail.  The  contemplated  acquisition  will, 
however,  result  In  sales  by  Kentucky  to 
Wooten  at  a  non-retail  level.  Therefore,  Ken¬ 
tucky’s  price  to  Wooten,  for  inventory  sold 
on  the  date  oi  acquisition  and  for  supplies 
sold  subsequent  to  that  date,  will  have  to  be 
determined  with  respect  to  Kentucky’s  prices 
to  classes  ot  p\irchasers  which  purchased  at 
a  non-retail  level.  For  example,  in  pricing 
diesel  fuel  sold  to  Wooten,  Kentucky  will  be 
required  by  the  FEA  regulations  to  place 
Wooten  In  the  class  ot  purchaser  which  is 
most  similarly  situated  (eg;.,  other  mid¬ 
stream  refuelers  In  the  area  purchasing  com¬ 
parable  volumes  at  wludesale) ,  and  to  charge 
Wooten  the  same  price  as  Is  charged  to  other 
members  of  that  class. 

IlTTEaPBETATION  1975 — 10 
To:  Twin  Montana,  Inc. 

Date:  Fetuuary  14,  1076. 

Rule  Interpreted:  1 210412. 

Code:  QOW — ^PI — Stripper  Well  Lease  Ex¬ 
emption,  Unitization. 

This  Is  In  response  to  your  March  12,  1974 
request  for  an  Interpretation  concerning  the 
appUcabUlty  of  10  CFR  i  210.33  (the  stripper 
well  lease  exemption  of  the  FEA  Mandatory 
Petroleum  Price  and  Allocation  Regulations) . 
to  the  productlmi  of  dconestlc  crude  petro- 
letun  which  is  attributed  to  leases  subject  to 
the  "Unit  Agreement"  for  the  "Lupton 
Unit."  I  regret  the  delay  which  occurred  In 
responding  to  your  request. 

VACTS 

The  Infcn-mation  submitted  by  you  was 
contained  In  a  report  prepared  by  Mr.  nrank 
Jennings,  Esq.  and  sets  forth  certain  facts 
which  form  the  basis  of  your  request.  Ac¬ 
cording  to  that  report.  Twin  Montana,  Inc. 
(“Twin  Montana")  is  a  party  to  an  agree¬ 
ment  unitizing  the  crude  petroleum  produc¬ 
tion  from  certain  tracts,  known  as  the  *Xup- 
ton  Unit.”  This  agreement  was  entered  Into 
prior  to  the  effective  date  of  the  Emergency 
Petroleum  Allocation  Act  of  1973  (PX.  93- 
169)  under  which  the  FEA  Issued  the  subject 
regulation. 

Certain  provisions  of  the  Lupton  Unit 
Agreement  have  given  rise  to  the  question 
presented  by  Twin  Montana.  That  Agreement 
states  that  the  crude  petroleum  produced 
from  the  "Unit  Area”  shall  be  considered  as 
crude  petroleum  produced  from  each  lease 
within  the  Lupton  Unit,  as  if  the  i»oduclng 
wells  had  efu;h  been  operated  from  each  lease 
within  the  Lupton  Unit  (Section  3.4  of  the 
Unit  Agreement) .  This  provision  imputes  all 


production  and  operations  of  the  Unit  to 
each  and  every  Maee  In  the  Unit.  The  Agree- 
ment  also  spedfles  the  method  for  allocating 
shares  of  the  productloa  from  the  Unit  to 
particular  leases  within  the  Unit. 

On  the  basis  of  these  i»x>vlalons.  Twin 
Montana  asserts  that  a  particular  lease 
within  the  Lupton  Unit  may  be  considered 
a  "stripper  well  lease"  If  the  annual  share  of 
the  Unit’s  production  allocated  to  the  lease 
In  the  preceding  calendar  year,  divided  by 
the  product  of  the  number  of  days  In  the 
year  times  the  niunber  of  wdls  producing 
crude  petroleiun  within  the  Unit  Area,  Is  less 
than  ten  barrels. 

Twin  Montana  requests  an  Interpretation 
that,  on  this  bCMle,  dl  allocated  to  a  lease 
under  the  Lupton  Unit  Agreement  Is  exempt 
from  FEA  Mandatory  Petroleum  Price  Reg¬ 
ulations  pursuant  to  the  regulation  con¬ 
cerning  the  first  sale  of  domestic  crude 
petroleum  produced  from  a  "strl{^r  well 
lease."  That  regulation  is  set  forth  in  f  210.32 
of  the  FEA  regulations. 

nrnxPBETATiON 

Section  210.32  of  the  FEA  regulations 
states,  in  paragraph  (a),  that: 

The  first  sale  of  domestic  crude  petroleum 
and  petroleum  condensates.  Including  na¬ 
tural  gas  liquids  produced  from  any  stripper 
well  lease  Is  exempt  from  (the  Mandatory 
Price  and  Allocation  Regulations) . 

A  stripper  well  lease  Is  defined.  In 
I  210.32(b).  as 

•  •  •  a  “property”  whose  average  dally 
production  of  crude  petroleum  and  petroleum 
condensates.  Including  natural  gas  liquids, 
per  well  did  not  exceed  ten  barrels  per  day 
durlng  the  preceding  calendar  year. 

A  "propel^”  Is.  In  turn,  also  defined  in 
I  310.32(b)  as 

The  right  which  arises  from  a  lease  In  ex¬ 
istence  In  1973  or  from  a  fee  Interest  to 
produce  domestic  crude  petroleum  in  exist¬ 
ence  in  1972  and  Is  coextensive  with  that 
property  used  in  Section  213  for  purposes  of 
determining  "base  production  control  level." 

"Average  daily  production”  Is  also  defined 
In  I  210.32(b) .  In  pertinent  part,  to  mean 

The  qualified  maximum  total  production 
of  domestic  crude  petroletun  and  petroleum 
condensates.  Including  natural  gas  liquids, 
produced  from  a  property  during  the  preced¬ 
ing  calendar  year,  divided  by  a  numbw  equal 
to  the  number  of  days  In  that  year  times 
the  number  ot  wells  which  produced  crude 
petroleum  and  petroleum  condensates.  In¬ 
cluding  natural  gas  liquids,  from  that  prop¬ 
erty  In  that  year. 

•The  issue  raised  by  your  request  for  in¬ 
terpretation  Is  whether.  In  determining  the 
"average  dally  production"  for  purposes  of 
the  stripper  well  lease  exemption,  one  may 
consider  all  of  the  i»oduclng  wells  In  the 
unit  as  being  producing  wrils  with  respect 
to  each  lease  subject  to  the  unit  Agreement 
(as  provided  in  Section  3.4  of  the  unit  Agree¬ 
ment).  Our  conclusion  Is  that  the  entire 
Lupton  Unit  Area  subject  to  the  Unit  Agree¬ 
ment  constitutes  the  single  ’’prc^[>erty"  for 
purposes  of  determining  “average  dally  pro¬ 
duction,”  and  that  the  total  production  from 
the  Lupton  Unit  must  be  divided  by  the  total 
number  of  producing  wells  in  the  Unit  to 
determine  average  production  per  well. 

This  conclusion  follows  from  the  fact  that 
an  essential  element  far  purposes  of  com¬ 
puting  average  dally  p«-  well  production  is 
"the  number  of  wells  wbkh  produce  crude 
petroleum  •  •  •  from  that  property  in  that 
year”.  Under  a  unit  agreement  the  location 
of  producing  wells  with  reflect  to  Individual 
leases  caimot  be  determined,  and  the  only 
number  of  producing  wMls  that  can  be  taken 
Into  account  for  this  computation  Is  with  re¬ 
spect  to  the  entire  Unit  Area. 

The  purpose  of  a  Unit  Agreement  Is  to  con¬ 
duct  secondary  and  other  recovery  programs. 
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Thus,  the  language  of  Section  3.4  of  the 
Unit  Agreement,  noted  earlier,  provldea  that 
operations  conducted  on  any  part  of  the  Unit 
Area  “shall  be  considered  aa  operations  upon 
or  production  from  each  Tract,  •  •  •  just  as 
if  such  operations  had  been  conducted  and  a 
well  had  been  drilled  on  and  was  producing 
from  each  such  Tract.” 

Thus,  under  the  Unit  Agreement,  It  is  no 
longer  possible  to  ascribe  rights  or  make  de¬ 
terminations  based  on  whether  a  producing 
well  is  physically  located  on  the  area  covered 
by  a  particular  lectse,  since  all  production  Is 
considered  to  take  place  on  all  leases  covered 
by  the  Unit  Agreement.  Typically,  In  meth¬ 
ods  of  secondary  recovery  or  pressure  main¬ 
tenance,  which  the  Unit  Agreement  is  de¬ 
signed  to  permit,  a  number  of  producing 
wells  are  closed  In  or  are  used  for  Injection, 
and  are  therefore  no  longer  used  for  pro¬ 
duction. 

A  determination  of  average  dally  produc¬ 
tion  tor  a  lease,  based  upon  the  share  of  pro¬ 
duction  from  the  Unit  allocated  to  that  lease, 
but  using  the  number  of  producing  wells 
within  the  Unit,  Is  not  permissible  because  It 
compares  production  allocated  to  a  single 
lease  within  a  Unit  with  the  total  number 
of  wells  producing  In  the  Unit,  so  that  al¬ 
though  the  production  from  the  Unit  might 
well  be  In  excess  of  ten  barrels  per  well  per 
day,  each  lease  owner  subject  to  the  Unit 
could  claim  a  stripper  well  lecme  exemption. 
On  the  other  hand,  the  determination  of 
average  daily  production  based  upon  physi¬ 
cal  location  of  producing  wells  with  respect 
to  particular  leases  would  be  arbitrary  and 
contrary  to  the  terms  of  the  Unit  Agreement, 
since  only  those  owners  which  retained  pro¬ 
duction  wells  physically  located  on  their 
lease  could  possibly  calculate  a  per  well  pro¬ 
duction  figure  for  purposes  of  the  stripper 
well  exemption,  whereas  those  owners  whose 
leases  contained  former  production  wells 
that  were  closed  In  or  used  for  injection 
could  not  possibly  claim  a  stripper  well  ex¬ 
emption.  It  is  a  necessary  conclusion,  then, 
that  the  "property”  to  be  cmisldered  under 
a  unit  agreement,  when  applying  the  pro¬ 
visions  of  10  CFR  §  210.32,  Is  the  Unit  Itself, 
and  not  each  separate  participating  lease. 

The  PEA  Is  currently  considering  whether, 
and  how.  Its  regulations  should  be  amended 
in  order  to  fctcllltate  secondary  recovery  (and 
unitization  agreements  Intended  to  promote 
secondary  recovery).  It  shovdd  be  noted, 
however,  that  the  stripper  well  lease  exemp¬ 
tion  was  Intended  to  ensure  that  wells  pro¬ 
ducing  at  low  production  levels  be  contin¬ 
ued  In  operation,  rather  than  be  shut  In 
because  of  high  operating  costs  In  relation 
to  the  volume  produced.  Since  the  Lupton 
Unit  Agreement  was  effective  before  the 
stripper  well  lease  exemptltm  was  adopted. 
It  would  not  appear  that  fini;her  price  In¬ 
centives  could  tw  Justified  as  necessary  to 
facilitate  unitization  dr  to  Insure  that  pro¬ 
duction  under  the  Unit  Agreement  Is  sus¬ 
tained. 

iNTKBPaETATlOir  1975 — 11 
To:  C'alumet  Industries,  Inc. 

Date:  February  14, 1975. 

Rule  Interpreted:  f  212.125. 

Code:  QCW — PI — Refiner  Reporting  Require¬ 
ments. 

On  March  6,  1974  the  PEA  Regional  Office, 
Chicago,  Illinois,  received  a  8-18,  Application 
tor  Exception,  fitHU  Calumet  Industries,  Inc., 
hereinafter  referred  to  as  Calumet.  The  Ap¬ 
plication  fOT  Szceptlcm  was  fmrwarded  to  the 
PEA  National  Office,  Washington,  D.C.  On 
October  31,  1974,  the  Offics  oi  Exceptions  and 
Appeals  dismissed  without  prejudice  the  ex- 
oaptlon  request.  The  dismissal  was  based  on 
the  fact  that  Calumet  was  requesting  an  in¬ 


terpretation  of  I  313.128  of  the  PEA  regu- 
lalons  rather  than  an  exemption  from  the 
PEA  regulations. 

FACIB 

Caliunet  operates  a  division.  Calumet  Re¬ 
fining  Company,  which  produces  lubricants, 
diesel  fuel,  and  No.  4  and  No.  8  heating  oils. 
Calumet  derives  leas  than  z  from  the  sale 
of  the  covered  products  It  produces.  Calumet 
does  not  sell  the  domestic  crude  petroleum 
It  produces  as  an  operator.  Calumet  pro¬ 
duces  no  No.  2  heating  oil. 

INTEBPaXTATION 

Pursuant  to  f  213.128(b),  each  firm  which 
refines  a  covered  product  is  subject  to  the 
PEA’S  reporting  requirements.  Section  212.- 
128(b)  states:  "Each  firm  which  refines 
covered  products  •  •  •  shall  prepare  and 
file  with  the  PEA  periodic  reports  In  accord¬ 
ance  with  the  forms  and  Instructions  Issued 
by  the  FTA.”  Accordingly,  all  refiners,  re¬ 
gardless  of  their  annual  sales,  capacity,  or 
products  produced  are  subject  to  the  PElA's 
reporting  requirements. 

Interpretation  1975 — 12 
To  Longview  Refining  Co. 

Date:  February  25,  1975. 

Rules  tnter^eted:  If  212.83(e),  205.194,  Eco¬ 
nomic  Stabilization  Act  I  210. 

Code:  OCW — PI — Over-recoupment,  Re¬ 

funds. 

This  is  In  response  to  your  letter  of  Septem¬ 
ber  30,  1974,  and  the  enclosed  request  for  In¬ 
terpretation  filed  on  behalf  of  the  Longview 
Refining  Company  (“Longview”).  This  In¬ 
terpretation  Is  based  upon  the  Information 
provided  In  the  request  and  other  documents 
filed  with  the  request,  and  Is  expressly  limi¬ 
ted  to  the  facts  set  forth  therein. 

FACTS 

The  request  is  for  an  Interpretation  of 
I  212.83(e)  (I  212.83(d)  imtU  this  paragraph 
was  redesignated  f  213.83(e)  on  Elecember  1. 
1974  (39  PR  42368  (December  6.  1974))), 
which  specifies  the  manner  In  which  overre¬ 
coupment  of  Increased  product  costs  Is  to  be 
dealt  with  In  subsequent  months.  Longview's 
position  Is  that  this  section ‘prescribes  price 
adjustments  In  subsequent  months  as  the 
exclusive  method  of  treating  overcharges, 
and  that  refunds  to  Identified  purchasers  of 
overcharges  do  not  satisfy  the  requirements 
of  that  section  or  discharge  the  responsibility 
for  compliance  with  that  section.  A  refund 
to  particular  purchasers  of  the  overcharges, 
Longview  asserts,  would  require  a  refiner  to 
refund  the  amount  of  any  overcharge  two 
times,  once  In  direct  refunds  to  purchases, 
and  again  to  all  purchasers  In  subsequent 
months  through  the  mechanism  of  the  price 
adjustments  called  for  by  the  price  formula. 

During  the  months  of  December  1973  and 
January  1974,  Longview  sold  motor  gasoline 
and  diesel  fuel  to  Its  wholesale  purchasers 
at  prices  substantially  In  excess  of  the  prices 
permitted  under  the  Cost  of  Living  Council 
regulations  (6  CPR  150.368)  and.  subsequent 
to  January  14.  1974.  under  the  Federal 
Energy  Office  regulations  (10  CPR  312.83), 
This  overcharge  was  due  to  an  Inaccurate 
estimate  of  the  cost  of  crude  olT  to  Long¬ 
view.  For  the  purposes  of  'Jils  Interpretatkm 
It  is  assumed  that  the  wholesale  purchasers 
and  the  total  volumes  of  each  product  pur¬ 
chased  by  each  purchaser  are  known. 

INTERPRETATION 

Section  212.83(e)(1)  provides  In  relevant 
part: 

"If  In  any  month  beginning  with  October 
1973,  a  firm  charges  prices  for  a  q>eclal  prod¬ 
uct  which  result  In  the  recoupment  of  more 


total  revenues  than  the  entire  amount  of  In¬ 
creased  product  costs  calculated  for  that 
product  pursuant  to  the  general  formula  and 
allowable  under  paragraph  (o)(l)(l)  of  this 
sectloa,  the  amount  of  excess  product  costs 
recouped  must  be  substracted  fitMn  the  May 
15,  1973  srtllng  prices  to  compute  the  base 
prices  for  that  special  product  for  the  sub¬ 
sequent  month." 

This  paragraph  provides  the  general  rule 
for  computing  prices  In  a  subsequent  month 
when  there  has  been  an  overrecovery  in  a 
preceding  month.  It  was  Included  In  the 
regulations  In  recognltlim  of  the  fact  that 
prices  charged  In  a  particular  month  are 
based  In  part  on  estimated  sales  vi^umes  for 
that  month,  which  may  prove  to  be  Inaccu¬ 
rate.  so  that  there  would  be  a  month-by¬ 
month  self-adjustment,  to  prevent  recovery 
by  refiners  In  excess  of  the  "•  •  •  dollar- for- 
dollar  passthrough  of  net  increases  in  the 
cost  of  crude  oU.  residual  fuel  oil,  and  re¬ 
fined  petroleum  products  to  all  marketers  or 
distributors  at  the  retail  level  •  •  •”  speci¬ 
fied  In  {  4(b)  (3)  (A)  of  the  Emergency  Petro¬ 
leum  Allocation  Act  of  1973  (P.  L.  93-159) . 

Where  the  identity  of  purchasers  of  a 
covered  product  is  unknown,  a  subsequent 
refund  to  the  marke^Iace  pursuant  to 
f  212.63(e)  Is  clearly  the  only  means  of  com¬ 
pensating  for  a  previous  overreooupment. 
However,  when  the  Identity  of  purchasers 
and  the  exact  volumes  of  covered  products 
purchased  by  each  are  known,  it  Is  possible 
for  a  refiner  to  bring  itself  Into  compliance 
with  the  regulations  by  retroactively  adjust¬ 
ing  prices  (and  thereby  refunding  overpay¬ 
ments  made)  so  that  the  prices  actually 
charged  for  that  month  will  not  “•  •  ‘re¬ 
sult  In  the  recoupment  of  more  total  reve¬ 
nues  than  the  entire  amount  of  Increased 
product  costs  calculated  for  that  prod¬ 
uct  •  •  •.” 

This  result,  although  not  explicitly  stated 
In  the  regulations.  Is  consistent  with  both 
the  Economic  Stabilization  Act  of  1970,  as 
amended  (PJj.  92-210,  aa  amended  by  Pli. 
93-28)  and  the  PEA  Procedural  Regulations 
(10  CPR  Part  205). 

Moreover,  f  310  of  the  Economic  Stabiliza¬ 
tion  Act  Is  expressly  incorporated  and  made 
applicable  to  the  regulations  promulgated 
under  the  authority  of  the  Emergency  Petro¬ 
leum  Allocation  Act.  That  section  establishes 
a  right  of  action  tor  refunds  of  amounts  paid 
In  excess  of  the  applicable  celling  on  the 
goods  or  swvlces  Involved.  It  should  also  be 
noted  that  f  206.194  of  the  PEA  regulations 
specifically  provides  that  one  of  the  remedies 
which  may  be  CMdered  by  the  PEA  Is  the 
refund  by  a  person  to  whom  a  remedial  order 
Is  Issued  of  amoimts  received  -that  are  In 
excess  of  amounts  permitted  under  Part  312 
of  the  price  regulations.  ITius,  ^A  regula- 
tlms  themselves  contemplate  refunds  in  ap¬ 
propriate  circumstances. 

In  (nrder  for  PEA  regulations  to  be  con¬ 
sistent  both  with  the  Economic  Stabilization 
Act.  and  with  the  dollar-for-dollar  pass¬ 
through  requirement  of  the  Emergency  Pe¬ 
troleum  Allocation  Act,  they  must  be  read 
as  permitting  refunds  where  individual  pur¬ 
chasers  and  the  amoimt  of  overcharges  can 
be  Identified.  It  Is  therefore  our  Interpreta¬ 
tion  of  I  212.83  that  a  retroactive  downward 
adjustment  of  prices  for  the  months  of  De¬ 
cember  1973  and  January  1974,  such  that  the 
prices  charged  no  longer  result  In  the  recoup¬ 
ment  of  exoess  revenues,  omistltutes  a  means 
of  compliance  with  the  requirements  at 
1  212.62  and  i  313.83.  Such  downward  adjust¬ 
ment  must,  of  course,  be  extended  equally  to 
all  classes  of  purchasers  and  to  aU  membetw 
of  each  class.  AU  amounts  refunded  pursuant 
to  such  adjustments  would  constitute  reduc¬ 
tions  in  the  amounts  of  revenues  received 
In  sales  of  covered  products  for  purposes  of 
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I  ai2.83(e)  (1),  and  no  adjustment  to  May  15, 
1973  prices  in  a  subsequent  month  would  be 
i«q\ilred  with  respect  to  such  amounts. 

In  circumstances  where  the  entire  amount 
of  overcharges  for  a  particular  month  can¬ 
not  be  accounted  for  by  refunds  to  identified 
pur(dxasers,  the  balance  of  the  overcharged 
amounts  should  be  applied  to  reduce  prices 
In  subsequent  months  to  classes  of  pxu*- 
chaser  other  than  those  classes  whose  mem¬ 
bers  received  refunds. 

FEA  approval  of  any  plan  for  refunds,  con¬ 
sistent  with  this  Interpretation,  shall  be  ob¬ 
tained  from  the  Director  of  the  Refinery 
Audit  Review  Program,  Fred  Stuckwlsch, 
Room  6002,  2000  M  Street,  NW.,  Washington, 
D.C.  20508.  Telephone:  (202  )  254r-8877. 

Interpbxtation  1975 — 13 

To:  Southern  Gulf  Oil  Distributors  Assoc., 

Inc. 

Date:  March  18,  1975. 

Rule  Interpreted:  {  211.51. 

Code:  GCW — ^AI — Consignee,  W'holesale  Pur¬ 
chaser-Resellers. 

Southern  Gulf  Oil  Distributors  Assoc.,  Inc. 
(the  "Association”)  recently  requested  an 
Interpretation  of  the  Mandatory  Petroleum 
Allocation  Regulations  concerning  the  status 
of  consignee  agents  under  those  regulations. 

FACTS 

We  vmderstand  that  each  member  (a  “dis¬ 
tributor”  of  the  Association  normally  distrib¬ 
utes  Gulf  Oil  Corporation  products  under  the 
terms  of  a  form  contract  entitled  “Wholesale 
Consignment  Agreement”  (Gulf  1140-L).  The 
agreement  establishes  a  relationship  whereby 
the  distributor  receives  a  commission  for  sell¬ 
ing  and  delivering  products,  title  to  which 
remains  with  Gulf  until  they  are  sold.  The 
agreement  authorizes  the  distributor  to  make 
credit  sales  for  the  account  of  Gulf,  but  pro¬ 
vides  that  any  such  sales  not  approved  by 
Gulf  in  advance  are  made  at  the  distributor’s 
sole  risk.  We  understand  that  members  of  the 
Association  often  extend  credit  at  their  own 
risk.  The  distributor  is  fully  responsible  for 
Gulf’s  products  In  his  possession. 

The  entire  charge,  control  and  fiianage- 
ment  of  the  distributor's  business  of  selling 
and  distributing  Gulf’s  products  are  expressly 
left  to  the  complete  discretion  and  Judgment 
of  the  distributor.  He  is  required  to  furnish 
all  necessary  facilities  and  equipment  (in¬ 
cluding  bulk  stations  and  trucks)  Involved 
In  the  storage,  handling,  and  sale  of  Guirs 
products  as  well  as  make  provision  for,  and 
assume  all  responsibilities  and  expenses  con¬ 
nected  with,  all  necessary  labm*.  All  curating 
a^>enaes  including  assessments,  taxes,  fees, 
and  licenses  arising  out  of  his  business  or 
property  are  to  be  paid  by  the  distributor. 

Neither  the  distributor  nw  his  «nployees 
are  deemed  to  be  employees  of  Gulf,  xmder 
the  form  of  agreement,  and  the  distribu¬ 
tor  is  required  by  its  terms  to  fwovlde  all 
appropriate  employer's  liability,  workmen’s 
compensation  and  public  liability  Insurance 
for  his  employees  and  to  Indemnify  and  hold 
Gulf  harmless  tor  any  claims  against  Gulf 
arising  from  the  operation  of  the  distribu¬ 
tor’s  bxislness.  The  dlstributOT  Is  expressly 
prohibited  from  representing  himself  or  his 
employees  as  agents  or  employees  of  Gulf. 

IBSUK 

The  issue  presented  for  interpretation  is 
whethw  dlstzibutors  of  Gulf  products  op¬ 
erating  pursuant  to  this  agreement  qualify 
as  wholesale  purchaser-resellers  as  defined  In 
1«  CFB  211.61. 

SmSPXZTATTOW 

It  Is  my  opinion  that  firms  which  sell  and 
CMrlbuto  allocate  products  pursuant  to 


the  terms  of  the  contractual  arrangement 
set  forth  above  qualify  as  wholesale  pur¬ 
chaser-resellers  as  defined  in  i  211.51  of  the 
Mandatory  Petroleum  Allocation  Regula¬ 
tions. 

Wholesale  piirchaser-reseller  is  defined  in 
{211.51  as  "any  firm  which  purchases,  re¬ 
ceives  through  transfer,  or  otherw^e  obtains 
(as  by  consignment)  an  allocate  product 
and  resells  or  otherwise  transfers  It  to  other 
purchasers  without  substantially  changing 
its  form.” 

Firms  which  obtain  and  resell  or  otherwise 
transfer  allocated  products  are  not  excluded 
from  the  definition  solely  on  the  grounds 
that  they  fail  to  take  legal  title  to  the 
product. 

Conversely,  however,  firms  exercising  only 
physical  contrtd  over  the  delivery  of  a  sup¬ 
plier’s  products  do  not  qualify  as  wholesale 
purchaser-resellers.  To  qualify  as  a  wholesale 
purchaser-reseller  under  FEA  regulations,  a 
consignee  must  have  a  substantial  degree 
of  operational  Independence  In  the  conduct 
of  the  consignee’s  business  of  transfer  and 
sale  of  a  supplier’s  products. 

According  to  the  terms  of  the  Gulf  Whole¬ 
sale  Consignment  Agreement,  distributors 
retain  a  substantial  measure  of  functional 
autonomy  in  distributing  and  selling  Gulf 
products.  Although  dlstributoiW  must  ac¬ 
count  fully  to  Gulf  for  all  products  received, 
and  such  products  must  be  sold  at  a  price 
fixed  by  Gulf,  they  are  fully  responsible  for 
all  aspects  of  conducting  the  business  and 
are  expected  to  exercise  Independent  Judg¬ 
ment  and  discretion  In  its  operation.  While 
Gulf  permits  the  distributor  a  qualified  as¬ 
sociation  with  its  product  name,  it  provides, 
under  this  agreement,  no  facilities,  equip¬ 
ment,  labor,  organizational  or  employee 
benefits  and  explicitly  disavows  any  agency 
relationship  to  the  distributor  and  its  em¬ 
ployees. 

Thus,  any  firm  which  is  In  the  business  of 
selling  and  distributing  allocated  products 
imder  the  terms  of  the  Gulf  Wholesale 
Consignment  Agreement  operates  as  a  func¬ 
tional  entity  that  Is  sufficiently  independent 
of  its  supplier  so  as  to  qualify  as  a  whole- 
sale  purchaser-reseller,  as  defined  in  10  CFR 
211.61. 

This  interpretation  is  limited  to  the  fac¬ 
tual  situation  set  forth  above  and  Shall  not 
be  construed  to  apply  to  any  relationship 
where  the  existence  of  other  agreements, 
amendments,  modifications  or  practices  of 
any  kind  have  the  effect  of  changing  the 
relationship  described  above. 

Intexfbration  1975 — 14 
To:  Can  Manufacturers  Institute. 

Date:  March  18, 1976. 

Rule  Interpreted:  |  211.83. 

Code:  GCW — ^AI — ^Prc^ane  Allocation. 

Tour  letter  of  May  29,  1974,  on  behalf  of 
the  Can  Manufacturers  Institute  requested 
an  interpretation  of  I  211.83  of  the  Manda¬ 
tory  Petroleum  Allocation  Regulattons  (10 
CFR  i  211.83)  oonoemlng  the  proper  allooa- 
tlon  level  for  propane  used  to  operate  fork¬ 
lift  trucks  by  the  can  manufacturing  in¬ 
dustry. 

FACTS 

We  understand  from  your  letter  that  the 
can  manufacturing  Industry  uses  forklift 
trucks  primarily  in  enclosed  areas  where 
dean  burning  fuels  are  required  both  to 
protect  the  safety  and  health  of  workers  and 
to  avoid  contamination  of  food  cans.  Al¬ 
though  some  forklift  trucks  may  be  oosr- 
vertlble  to  electricity,  most  can  manufac- 
turen  have  htstoclcally  relied  upon  propane 
as  the  sole  fuel  source  for  these  vehldes. 


ISSTTS 

Whether  forklift  trucks  used  in  the  can 
manufacturing  Industry  are  entitled  to  a 
propane  allocation  level  of  one  hundred  per¬ 
cent  of  base  period  use  subject  to  an  alloca¬ 
tion  fraction? 

INTEEPBETATION 

Section  211.83(c)  (2)  (111)  of  FEA’s  regula- 
tl<ms  establldies  a  inopane  allocation  level 
of  one  hundred  percent  of  base  period  use 
subject  to  an  allocation  fraction  for  “In¬ 
dustrial  use  as  a  process  or  plant  Jirotection 
fuel  or  where  no  substitute  for  propane  is 
available”  (emphasis  added).  The  phrase 
“where  no  subetitute  for  propane  is  avail¬ 
able”  is  specifically  defined  in  {  211.83  as  fol¬ 
lows: 

“Where  no  substitute  for  propane  is  avail¬ 
able”  means  those  circumstances  In  which 
no  alternate  fuel  is  available  or  in  which  a 
firm  has  historically  relied  upon  propane  as 
Its  sole  fuel  source. 

In,  view  of  the  regulatory  provisions  set 
forth  above,  it  is  our  opinion  that  those  can 
manufacturers  which  have  historically  relied 
on  propane  as  the  sole  fuel  source  for  their 
forklift  trucks  are  entitled  to  an  allocation 
of  propane\  equal  to  one  hundred  percent  of 
base  period  volume  subject  to  an  allocation 
fraction. 

This  Interpretation  assumes  that  a  can 
manufacturer  receives  propane  from  his  sup¬ 
plier  into  a  storage  facility  at  the  manufac¬ 
turing  plant  from  which  the  manufacturer 
refills  the  individual  bottles  on  forklift 
trucks.  If  a  can  manufacturer’s  propane 
supplier  refills  or  replaces  the  individual 
bottles  (which  are  normally  lees  than  100 
pound  capacity)  on  each  fm-kllft  truck.  FE.\ 
regulations  would  not  apply  because  the 
propane  allocation  regulations  are  not  ap¬ 
plicable  to  sales  of  bottled  propane.  See 
{211.81(a)(1)  of  the  Mandatory  Petroleum 
Allocation  Regulations. 

INTOIPBETATTON  1975 - 16 

To:  Department  of  the  Navy. 

Date:  March  20, 1975.  > 

Rules  Interpreted:  {  212.52,  EPAA. 

Code:  GCW — PI — Sales  by  Federal  Govern¬ 
ment,  EPAA  Supercession  of  Other  Federal 

Laws. 

This  is  In  response  to  your  letter  of  August 
27,  1974,  requesting  the  fornal  views  of  the 
Federal  Energy  Administrai-lon  on  your  de¬ 
termination  that,  as  a  matter  of  law,  FEA 
price  reguUUons  (specifically  10  CFR 
i  212.52)  are  Inapplicable  to  sales  of  crude  oil 
from  the  naval  petroleum  and  oil  shale  re¬ 
serves.  On  the  basis  of  what  we  understand  to 
be  the  facts,  as  set  forth  herein,  we  have  con¬ 
cluded  that  the  a|^m>priate  response  to  your 
request  is  the  interpretation  that  follov's. 

FACTS 

Section  7421,  chapter  641  of  the  United 
States  Code,  Title  10  (Armed  Forces) ,  vests 
the  Secretary  of  the  Navy  with  possession  of 
"all  properties  inside  the  naval  petroleum 
and  oil  shale  reserves  that  are  or  may  be¬ 
come  subject  to  the  control  of  and  use  by 
the  United  States  for  naval  purposes,”  sub¬ 
ject  to  an  exception  not  presently  relevant. 
The  same  section  confers  In  the  Secretary  ex¬ 
clusive  jurisdiction  and  control  over  certain 
lands  inside  reserves  numbered  1  and  2. 

The  reserves  subject  to  the  Secretary’s 
jurisdiction  are  administered  by  the  Secre¬ 
tary  under  section  7422,  for  exploration,  pros¬ 
pecting,  conservation,  devriopment,  use.  and 
operation.  As  contemplated  by  the  House 
Committee  on  Navnl  AlTatrs,  ofl  may  be  pro¬ 
duced  under  that  section  for  two  purposes 
oni7‘  (1)  protection,  eonserratloo.  testing. 
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and  maintenance  of  tbe  reaerrea,  and  (2) 
whan  tha  Sacratary.  aubjact  to  piaaldentlal 
approTal  and  Joint  raacdutlon  of  Oongreas. 
**flnda  that  It  la  naaded  for  national  dafense.** 
(See  HA.  Bap.  No.  1520.  78th  Cong.,  2d  Sess. 
6-7  (1644)). 

Section  7426  authorlaaa:  Joint,  unit,  or 
other  co<^>eratlve  plana  of  exploration,  pros¬ 
pecting,  consarTatkui.  davelopmant.  uae.  and 
alteration  of  lands  owned  or  oontroUad  by  the 
United  States  Inside  naral  petroleum  reearre 
numbered  1  and  lands  owned  or  leased  by 
private  Interest — (1)  Inside  naval  petroleum 
reserve  numbered  1;  or  (2)  outside  naval 
petroleum  reserve  numbered  1  on  the  same 
geologic  structure. 

■acb  party  to  such  ooc^teratlve  agreements 
(except  the  United  States)  Is  permitted 
under  section  7426  to  produce  and  receive  pe¬ 
troleum,  which  Is  charged  to  that  partjr’s 
share,  as  reimbursement  for  surrendering 
control  of  Its  rate  of  production  and  for  c\ir- 
rent  expenses  of  “protecting,  conserving,  test¬ 
ing,  and  maintaining  a  good  odl-fleld  condi¬ 
tion  the  lands,  wells,  and  Improvements 
thereon,  and  Its  real  and  personal  taxes 
levied  or  assessed  thereon  ••*.**  In  ad¬ 
ministering  the  reserves,  the  Secretary  Is  per¬ 
mitted  under  sectlcm  7430  to  “iise,  store,  sell 
or  exchange  for  other  petroleum  or  refined 
products,  the  on  and  gas  products”  produced 
from  the  reserves.  Sales  tmder  section  7430 
are  required  to  be  made  at  public  sale  to  the 
highest  qualified  bidder. 

The  thrust  of  the  Navy's  argument,  as  we 
understand  It.  Is  that  If  the  Secretary  Is  not 
allowed  freely  to  price  the  limited  quanti¬ 
ties  of  crude  oU  that  are  produced  to  protect, 
test,  anti  maintain  the  reserves,  and  to  com¬ 
pensate  its  unit  partner  at  reserve  numbered 
1  tor  Its  share  of  the  operating  expenses 
there,  the  Navy  will  be  required  to  produce 
crude  oil  In  greater  quantities  than  it  other¬ 
wise  would,  which  la  Inconsistent  with  Its 
statutory  duty  to  preserve  the  oU  In  the 
ground  until  It  Is  needed  for  national  defense 
purposes.  The  Secretary  suggests,  therefore, 
that  FEA  price  regulations  do  not  apply  to 
the  reserves  as  a  matter  of  law. 

INTXBPXrrATTON 

As  you  know,  section  212.52  of  the  Idanda- 
tory  Petroleum  Price  Begulations  originally 
contained  an  exemption  for  sales  of  covered 
products.  Including  crude  oil,  by  Federal, 
State,  and  local  governments.  On  February 
21. 1974,  the  Federal  Energy  Office  terminated 
a  rulemaking  proceeding  that  had  been  Ini¬ 
tiated  by  the  Cost  of  Living  Council  In  Oc¬ 
tober.  1973,  and  removed  that  exemption  for 
State  and  local  government  sales.  On  March 
6,  1074.  FBO  Issued  a  notice  of  public  hearing 
and  a  request  for  written  comments  on  the 
question  whether  FEO  should  recotrslder  the 
amendment  that  withdrew  the  exemption. 
Thereafter,  on  April  2,  1974,  after  evaluating 
vrrltten  comments  and  oral  statements  re¬ 
ceived  In  connection  with  the  rulemaking, 
rao  Issued  an  amendment  to  the  price  reg¬ 
ulations  sustaining  the  February  21  amend¬ 
ment  and  also  deleting  section  212.62(b), 
which  had  previously  exempted  sales  of  cov¬ 
ered  products  by  the  Federal  government.  At 
that  time  FBO  determined  that  continuation 
of  the  Kderal  exemption  was  Inequitable  In 
light  of  the  removal  of  the  State  and  local 
exemptions. 

The  Emergency  Petroleum  Allocation  Act 
of  1973  vests  the  President  with  broad  regu¬ 
latory  authority  over  petroleum  products.  If 
the  President  Is  to  discharge  his  statutory 
reeponslbllltiee  effectively,  we  have  concluded 
that  the  Allocation  Act  must  be  Interpreted 
to  srqMwsde  conflicting  provisions  of  chap¬ 
ter  641  of  Title  10.  The  emergency  nature  of 
the  Allocation  Act  supports  the  view  that  the 
Allocation  Act  must  necessarily  supersede 
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all  conflicting  Pbderal  and  State  legislation 
not  specifically  exempted  from  the  scope  of 
Its  operation.  The  fact  that  Federal.  State, 
and  local  governments  are  not  ^wclflcally  ex¬ 
empt  from  the  reach  of  the  Allocation  Act 
also  supports  the  conclusion  that  Oongress 
Intended  activities  by  those  entitles  to  fall 
within  the  reach  of  regulatory  control. 

The  foregoing  conclusion  Is  further  sup¬ 
ported  by  Judicial  construction  of  the  Emer¬ 
gency  Piioe  Control  Act  of  1042  (as  amended 
by  the  Act  of  October  2,  1042,  50  UH.C.A. 
App..  i  061,  et  aeq.).  Inasmuch  as  the  EPCA 
was  enacted  sube^uent  to  the  Interstate 
Commerce  Act,  the  emergency  act  was  held  to 
supersede  the  prior  legislation  “to  whatever 
extent  asay  be  necessary  to  achieve  Its  own 
purposes.”  Henderton  v.  Washington.  Marl¬ 
boro  A  Annapolis  Motor  Lines,  132  F.  2d  729 
(D.C.  Clr.  1942). 

Pursuant  to  the  Allocation  Act.  the  Presi¬ 
dent  has  delegated  his  authority  to  allocate 
and  price  petroleiun  products  first  to  FEO 
(E.O.  11748,  36  FB  33576,  December  6,  1973) 
and  then  to  FEA  (B.O.  11790,  39  FR  23185, 
June  27,  1974).  The  authority  so  delegated 
encompasses  authority  for  the  promulgation 
of  regulations  required  by  section  4(b)  (1)  (a) 
to  provide  for  the  protection  of  puUlc  health, 
safety,  and  welfare  •  •  •  and  the  natioruU  de- 
fenm”  (emphasis  supplied).  Thus,  the  Allo¬ 
cation  Act  confers  the  President  with  broad 
regulatory  authority  over  crude  oil.  residual 
fuel  oil,  and  refined  petroleum  products.  In¬ 
cluding  the  responsibility  to  promulgate  reg¬ 
ulations  consistent  with  the  national  de¬ 
fense.  The  authority  respecting  regulations 
under  the  Allocation  Act  pertaining  to  the 
national  defense  and  production  from  the  re¬ 
serves  might  have  been  delegated  by  the 
President  to  the  Secretary  of  the  Navy.  It  has. 
however,  been  delegated  by  the  President  to 
RA.  We  have  concluded,  pursxiant  to  our 
authority  under  the  Allocation  Act  and  Ex¬ 
ecutive  Order  11790,  that  exemption  of  the 
naval  petroleum  and  oil  shale  reserves  from 
FEA  Mandatory  Petroleum  Price  Regulations 
would  not  comport  with  RA  responsibilities. 
Including  its  responsibility  to  consider  the 
effects  of  Its  regulations  on  the  national  de¬ 
fense. 

rSA  Is  aware  that  sales  of  the  Navy's  pro¬ 
duction  at  the  regulated  price  might  Involve 
the  disposition  of  larger  quantities  of  crude 
oil  than  sales  at  a  free  market  price.  We  note, 
however,  that  the  Cost  of- Living  Council  In 
December  of  1973  (38  R  34985.  December  21. 
1973),  Increased  by  $1  per  barrel  the  celling 
price  for  domestic  crude  oU.  and  the  celling 
price  Is  now  81.35  per  barrel  above  the  May 
16.  1973  price.  Thus,  the  production  of  aiml- 
lar  amounts  of  crude  oU.  even  at  controlled 
prices,  results  In  substantially  more  revenues 
now  than  It  would  have  at  May.  1973  nuurket 
prices.  We  appreciate  your  concern  f<Mr  noain- 
talnlng  the  oU  In  the  ground,  but  must  con¬ 
clude  that  the  Mandatory  Petroleum  Price 
Regulations  apply  uniformly  to  Federal, 
State,  and  local  governments. 

IXTxaiwrrsTTOM  1976 — 16 
To:  Murphy  OU  Corp.;  System  Fuels.  Inc. 
Date:  AprU  15, 1975. 

Rule  Interpreted:  f  212.83(e). 

Code:  OCW — ^PI — Carryover  of  Increased 

Product  Coats,  Contracts  Entered  Into  On 

or  Before  September  1,  1974. 

This  is  in  response  to  your  January  21, 
1975  request  for  an  Interpretation  of  Federal 
Energy  Administration  (RA)  petroleum 
price  regulations  on  behalf  of  Murphy  Oil 
CoriM*^^oD  (Murphy) .  and  Jcdned  In  by  Sys¬ 
tem  Fuels,  Ine.  (8F1).  concamlng  an  Inter- 
pnatatloo  of  10  CFB  2I2E3(e)^  as  iq>plled  to  a 
certain  cootraet  betusou  Murphy  anA  sfi. 
The  question  to  be  determined  Is  whether 
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a  proposed  modification  of  a  price  term  In  a 
contract  entered  Into  In  January.  1973,  will 
mean  that  prices  charged  pursuant  to  that 
contract  no  longer  qualify  as  **price(s) 
charged  •  •  •  because  of  price  term  ot  a 
written  ooctract  *  *  *  vrhleh  was  entered  into 
on  or  before  September  L  1974  *  *  *.*  under 
I  313.83(e)  of  the  FEA  price  regulations.  In 
which  ease  any  difference  In  prices  charged 
for  a  product  by  Murphy  that  reflected  un¬ 
equal  appllcatlcm  of  Increased  costs  because 
of  the  price  term  of  the  contract  between 
Murphy  and  SFI  covild  not  be  carried  forward 
as  unrecovered  Increased  costs  for  recovery 
In  a  subsequent  month  piirsuant  to  }  313.83 

(e). 

FACTS 

As  outlined  In  your  written  request,  and 
discussed  in  a  meeting  with  FEA  personnel 
on  January  17,  1975,  and  subsequent  tele¬ 
phone  conversations  with  this  Office,  the  per¬ 
tinent  tacta  In  this  request  are  stated  be¬ 
low.  M\irpby  and  SFI  entered  a  contract  In 
January  1072,  pursuant  to  which  Murphy 
agreed  to  sell  and  SFI  agreed  to  buy,  quan¬ 
tities  of  No.  2  and  of  No.  6  fuel  oil.  The 
term  of  the  contract  Is  five  years  commenc¬ 
ing  In  September  1972  and  expiring  August 
81.  1977. 

The  contract  contains  a  price  term  which 
states  that  the  selling  prices  of  the  No.  2 
and  No.  6  fuels  sold  and  delivered  under  the 
contracts  “shall  be  subject  to  Increasing  or 
decreasing  cent  for  cent,  with  the  arithme¬ 
tic  average  of  Oulf  Coast  posted  prices  for 
40*  API  gravity  and  above  crude  oil  of  •  •  • 
four  major  oil  companies  *  *  *.” 

This  price  term  was  to  be  effected  from  the 
date  the  contract  was  entered  “thru  (sic) 
the  expiration  of  the  Sales  Agreement  (Au¬ 
gust  31.  1977) ."  The  effect  of  this  price  term 
was  to  place  Murphy's  jlrlce  to  SFI  for  No. 
6  fuel  at  X  per  baml  less  than  the  specified 
average  crude  oil  price,  and  for  No.  2  fuel 
at  I  per  barrel  more  than  the  specified  aver¬ 
age  crude  oil  price. 

When  the  Cost  of  Living  Council  (CLC) 
Instituted  a  crude  oil  price  control  sirstem 
which  Involved  one  price  for  “old”  crude  oil 
and  another,  higher  price  for  “new”  crude 
oil  (the  so-called  "two-tier”  system),  a  dis¬ 
agreement  arose  between  Murphy  and  SFI  re¬ 
garding  how  to  determine  the  “average”  Oulf 
Coast  posted  price  for  crude  oil  to  be  used 
under  the  quoted  contract  term.  Miurby,  at¬ 
tempting  to  construe  the  contract  under 
those  CLC  regulations,  contended  that  the 
cost  to  be  applied  was  Mxtrphy's  total  weight¬ 
ed  average  cost  of  crude,  a  figure  which  Mur¬ 
phy  was  required  to  use  In  Its  own  cost  cal¬ 
culations,  and  which,  for  Murphy,  was  com¬ 
posed  of  Its  costs  of  "old"  domestic  crude 
oil  (run  In  Its  refinery  In  Meraux.  Louisiana) 
and  costs  of  Imported  Canadian  crude  oil 
(run  In  Its  refinery  at  Superior.  Wisconsin). 
SFI.  relying  upon  the  fact  that  It^  purchases, 
according  to  the  eontratc.  were  made  out  of 
the  Meraux  refinery,  asserted  that  the  proper 
measure  of  the  cost  of  crude  oU  wa.s  Mur¬ 
phy's  cost  of  crude  oil  at  that  refinery  (i.e., 
the  cost  of  "old”  crude  oil) . 

In  January  1074,  FEA  adopted  the  CLC's 
crude  oil  price  and  cost  rules,  and  the  dis¬ 
agreement  between  Murphy  and  SFI  contin¬ 
ued.  Both  Murphy  and  SFI,  however,  recog¬ 
nised  that  the  intent  of  the  contract  clause 
was  to  provide  for  adjustments  to  selling 
prices.  In  Bilay  1074,  SFI  Instituted  suit  In  a 
Federal  District  Court,  seeking  a  declaratory 
judgment  regarding  the  proper  application 
of  the  price  term  of  the  contract,  in  light 
of  the  events  described.  Since  the  filing  of 
the  suit,  which  Is  now  pending,  and  continu¬ 
ing  to  the  present,  Murphy  and  SFI  haws 
continued  their  negotiations  In  an  effort  to 
settle  this  Issue. 

Ih  September  1274,  FEA  lesued  certahi 
amendments  to  Its  price  regulations  that 
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relate  to  the  application  of  Increased  product 
costs  by  a  refiner  to  Its  prices,  where  such 
prices  are  specified  In  a  contract.  In  per¬ 
tinent  part,  the  amendment  states: 

Where  an  equal  amount  of  Increased  prod¬ 
uct  cost  Is  not  Included  In  the  price  charged 
to  a  purchaser  because  of  a  price  term  of  a 
written  contract  •  •  •  which  was  entered 
Into  on  or  before  September  1,  1974,  that 
portion  of  the  Increased  product  costs  not 
included  In  the  price  charged  to  such  a  pur¬ 
chaser  need  not  be  Included  In  the  calcula¬ 
tion  of  revenues.  (10  CFR  212.83(e)).  (30 
FR  32306,  September  5. 1974) 

In  December  1974,  FEA  Issued  regulations 
regarding  the  allocation  of  quantities  of 
“old”  oil  under  a  system  of  “entitlements” 
to  such  oil  (39  FB  42246.  December  4,  1974). 
These  regulations  were  designed  to  reduce 
disparities  In  crude  oil  costs  Incurred  by 
refiners  because  of  varying  access  to  quan¬ 
tities  of  Inexpensive  “old”  oil  and  higher 
priced  “new”  oil  and  Imported  oil.  In  light 
of  this  cost  leveling  effect,  which  has  been 
implemented  with  respect  to  all  domestic 
refiners,  SFI  has  Indicated  a  willingness  to 
accept  Murphy’s  weighted  average  crude  oil 
cost  between  Murphy’s  two  refineries  (the 
Meraux  and  Superior  refineries) ,  as  the  basis 
for  pricing  the  No.  2  and  No.  6  fuel  oil  pur¬ 
chased  under  the  contract  after  January  1, 
1976.  On  Its  part,  Murphy  Is  willing  to  ac¬ 
cept,  as  the  measure  of  adjusting  the  product 
prices  under  the  contract,  the  Meraux 
weighted  average  crude  oil  cost,  for  the  pe¬ 
riod  of  the  dispute  prior  to  January  1.  1975. 
Both  measures  are  Intended  to  carry  out 
the  Intent  of  the  price  adlustments  first 
provided  for  In  the  contract  by  reference  to 
the  Gulf  Coast  average  prices. 

In  addition,  the  parties  have  proposed  as 
part  of  their  settlement  that  certain  volumes 
of  No.  2  oil,  which  Murphy  must  make  avail¬ 
able  to  SFI  under  the  contract,  be  exchanged 
by  SFI  to  Murphy  for  related  volumes  of  No. 
6  oil.  This  exchange  would  be  performed 
using  prices  established  for  each  of  the  fuel 
volumes  pursuant  to  the  contract  price  terms 
agreed  upon  In  the  proposed  settlement. 

As  a  coadltlon  of  the  proposed  regula¬ 
tion  between  Murphy  and  SFI,  Murphy  has 
requested  this  Interpretation.  Murphy  ex¬ 
pects  to  determine  and  charge,  under  pres¬ 
ent  FEA  regulations,  base  prices  for  these 
fuels  that  include  greater  Increments  of  In¬ 
creased  product  co«ts  than  would  be  Included 
In  prices  charged  to  SFI  under  the  contract 
price  term  now  proposed  to  be  used  by  the 
parties.  Under  !  212.83(e)  Murphy  would  be 
unable  to  carry  forward  the  difference  In  Its 
increased  product  costs.  If  unequally  ap¬ 
plied  between  SFI  under  the  contract,  and 
other  classes  of  purchaser.  If  the  proposed 
revision  of  this  contract  price  term  were  to 
alter  the  status  of  the  agreement  between 
Murphy  and  SFI  as  a  written  contract  “en¬ 
tered  into  on  or  before  September  I,  1974,” 
for  purpases  of  §  212.83(e) . 

INTERPRETATION 

Section  212.83(e)  was  amended,  effective 
September  1,  1974,  to  limit  the  conditions 
under  which  a  refiner  could  permissibly 
charge  a  price  to  a  purchaser  for  a  product 
which  refiected  the  unequal  application  of 
the  refiner’s  increased  product  costs  among 
all  its  classes  of  purchaser  of  the  product. 
TTie  amendment  was  Issued  in  express  rec¬ 
ognition  by  FEA  of  the  existence  and  effect 
of  long-term  contracts  which,  by  their  price 
terms,  prevented  a  seller  from  charging  a 
price  otherwise  lawful  under  FEA  regula¬ 
tions.  Absent  such  a  contract,  the  amend¬ 
ment  makes  it  clear  that  an  unequal  appli¬ 
cation  of  Increased  product  costs  will  result 
In  the  seller’s  inability  to  subsequently  re¬ 
cover  the  difference  between  the  highest 
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amount  of  increased  oost  and  the  lowest 
amount  of  Increased  oost  applied  In,  sales  of 
the  product.  The  amendment  of  1 212.8S 
therefore  offers  “protection”  to  the  seller  If 
§uch  a  contract  exists,  by  permitting  the 
seller  to  carry  forward  for  recovery  In  a 
subsequent  month,  the  cost  differential,  to 
the  extent  It  was  necessitated  by  the  con¬ 
tract. 

FEIA  recognized,  however,  that  this  protec¬ 
tion  against  cost  “losses”  under  contract 
price  terms  might  be  misused  If  a  seller 
could  choose  those  parties  with  whom  favor¬ 
able  low-price  contracts  would  be  entered, 
while  recovering  the  resulting  cost  differen¬ 
tials  in  sales  to  purch^rs  with  whom  the 
.seller  declined  to  enter  such  contracts.  In 
short,  the  seller’s  cost  “protection”  under 
the  S  212.83(e)  amendment  was  potentially 
a  basis  upon  which  selected  buyers  could  be 
offered  price  “protection.”  To  avoid  this  po¬ 
tential  discriminatory  use  of  contracts,  FEA 
established  September  1,  1974,  the  effective 
date  of  the  amendment,  as  the  date  on  or 
before  which  si^ch  contracts  must  have  ex¬ 
isted  In  order  to  fall  within  the  provisions 
of  f  212.83(e).  In  addition,  FEA  noted  that 
even  such  pre-existing  contracts  might  pro¬ 
vide  a  shelter  for  discriminatory  cost  appli¬ 
cation,  stating  that  the  protection  of  {  212.83 
(e) : 

•  •  •  will  apply  only  to  the  extent  that 
the  maximum  price  which  may  be  charged 
under  the  contract  is  less  than  the  price 
that  would  otherwise  result  from  the  equal 
application  of  Increased  product  costs.  Thus, 
to  the  extent  that  a  seller  charges  a  price 
which  Is  less  than  It  Is  entitled  to  charge 
under  a  fixed-price  contract  and  which  Is 
less  that  the  price  redacting  equal  applica¬ 
tion  of  increased  product  costs.  It  may  not 
carryover  to  a  subsequent  month  the  un¬ 
recouped  Increased  costs  represented  by  the 
difference  between  the  actual  price  charged 
and  the  highest  price  that  could  have  been 
charged  under  the  contract.  (39  FR  32306, 
September  5,  1974) 

The  effect  under  FEA  regulations  of  the 
price  term  now  proposed  between  Murphy 
and  SFI  may  be  analyzed  in  terms  of  the 
considerations  addressed  by  FEA  In  Its  Sep¬ 
tember  1,  1974  amendment  to  {212.83(e). 

The  language  of  { 212.83(e)  specifically 
applies  to  “a  price  term  of  a  written  contract 
•  •  •  entered  Into  on  or  before  September 
1.  1974.”  Read  in  a  broad  sense,  this  language 
would  Include  the  written  contract  between 
Murphy  and  SFI,  since  the  contract  In  Is¬ 
sue  was  entered  Into  in  January  1972.  The 
amendment,  however,  has  for  Its  focus  the 
“price  term”  of  such  a  contract,  and  the 
prices  charged  pursuant  to  such  a  price  term. 
The  sunendment  does  not,  however,  address 
the  case  of  an  adjustment  in  the  price  term 
of  a  contract. 

Although  FEA  cannot  characterize  the 
contractual  aspects  of  the  parties’  proposed 
settlement,  particularly  In  light  of  the 
litigation  context,  and  Interpretation  of 
the  applicability  of  §  212.83(e)  to  the 
proposed  settlement  is  appropriate.  Thus, 
without  deciding  whether  the  proposed  set¬ 
tlement  Is  a  “reformation”  an  “amendment,” 
a  “renegotiation”  or  ether  contractual  ad¬ 
justment,  we  note  that  If  no  price  adjust¬ 
ment  clause  existed  In  the  original  contract 
between  the  parties,  the  language  of  |  212.83 
(e)  would  permit  Murphy  to  carry  forward 
the  full  amount  of  its  cost  differential  re¬ 
sulting  from  sales  to  SFI  under  a  fixed  price 
contract. 

In  our  view,  the  parties  here  seek  only  to 
apply  reasonable  meaning  to  language  that 
was  m-lglnally  contained  in  the  contract, 
but  which  became  Incapable  of  application 
because  of  changed  circumstances.  Including 
the  institution  of  Federal  petroleum  price 
regulations.  We  conclude,  therefore,  that  the 


prcqiosed  change  in  the  contract  does  not 
contravene  FEA’s  purposes  under  i  212.83(e). 

The  amendment  to  { 212.83(e)  also  re¬ 
flected  FEA’s  concern  that  a  seller’s  Inability 
to  recover  costs  because  of  preexisting  con¬ 
tractual  price  terms  would  not  result  In  the 
permanent  loss  of  those  costs.  Thus,  any 
cost  differential  not  recovered  by  Murphy 
because  of  Its  contracts,  using  the  original 
contract  terms,  could  clearly  be  carried  for¬ 
ward  for  subsequent  recovery  under  {  212.83 
(e).  ’The  resolution  suggested  by  the  parties, 
which  would  alter  the  means  to  measure  the 
movement  of  the  purchase  price  of  the  prod¬ 
ucts  under  the  contract.  Is  not  contrary  to 
this  purpose. 

Furthermore,  the  proposed  settlement 
terms  are  not  inconsistent  with  FEA’s  Intent 
to  prevent  a  discriminatory  application  of 
favorable  contract  clauses  to  preferred  cus¬ 
tomers.  Price  terms,  “favorable”  to  SFI  in 
relation  to  any  other,  non-contract  purchas¬ 
ers  of  the  products,  have  been  available  to 
SFI  since  1972.  The  modlfled  price  terms  now 
contemplated  by  the  parties  would  therefore 
not  represent  discriminatory  preference  for 
SFI  and  against  others,  such  as  was  pro¬ 
scribed  by  the  September  1,  1974  date,  since 
SFI  historically  received  such  a  preference. 
In  short,  neither  Murphy  nor  S^  receives 
“new”  protection  by  revising  the  measvire  of 
product  prices  under  the  contract. 

FEA  has  Intended  generally  to  preserve 
relationships  established  In  advance  of  Its 
regulatcM-y  program,  and  It  is  therefore  rele¬ 
vant  In  this  case  not  only  that  the  parties 
to  the  contract  remain  the  same  through  the 
relevant  date  (September  1,  1974),  but  also 
that  both  parties  have  joined  In  the  present 
Interpretation  request.  It  appears  that  both 
parties  would  consider  the  proposed  settle¬ 
ment  satisfactory,  and  that  both  parties 
agree  with,  or  consent  to,  the  requested  treat¬ 
ment  of  the  proposed  settlement  under 
I  312.83(e). 

One  flnal  aspect  of  the  proposed  settlement 
that  Is  also  relevant  Is  the  unbhanged  dura¬ 
tion  of  the  contract  itself.  An  important 
reason  for  the  provisions  of  { 212.83(e)  was 
the  recognition  of  the  oost  Impact  of  a  long¬ 
term  contract,  which  could  prevent  the  full 
recovery  of  costs  imder  FEA  rules.  ’The  pro¬ 
visions  of  {212.83(e)  were  not  Intended  to 
discourage  stable  long-term  sales  relation¬ 
ships,  and  nothing  contained  In  the  proposed 
settlement  appears  to  alter  the  cx’lglnal  term 
of  this  contract.  At  the  same  time,  neither 
Murphy  nor  SFI  would  receive  a  benefit  of 
any  longer  duration  than  that  which  would 
otherwise  have  prevailed. 

The  proposal  to  adjust  product  volumes  on 
an  exchange  basis  does  not  fall  directly 
within  the  price  focus  of  {  212.83(e).  Where 
the  proposed  substitution  of  product  Is  not 
precluded  by  other  aspects  of  FEA  regula¬ 
tions,  such  an  exchange  would  raise,  for 
purposes  of  Part  212,  only  the  question  of 
the  proper  price  term  to  be  applied.  The  pro¬ 
posed  exchange  would  permit  SFI  to  pur¬ 
chase  a  volume  of  No.  6  oU,  In  exchange  lor 
No.  2  oil,  on  the  basis  of  the  prices  for  No.  6 
oil  and  No.  2  oil  pursuant  to  the  contract. 
We  conclude  that  this  proposed  exchange 
would  not,  for  purposes  of  {212.83(e),  con¬ 
stitute  a  contract  made  after  September  1, 
1974,  since  the  overall  dollar  benefit  to  SFI, 
In  relation  to  other  purchasers  of  these  fuels, 
is  not  altered  by  the  exchange. 

It  Is  therefore  our  interpretation  that  the 
proposed  settlement  terms  do  not  alter  the 
status  of  the  January  1972  contract  between 
Murphy  and  SFI  as  a  “contract  •  •  •  en¬ 
tered  Into  on  or  before  September  1,  1974,” 
and  that  those  terms  themselves  are  not  a 
contract  entered  Into  after  S^tember  1, 1974. 
for  purposes  of  calculations  under  10  CFR 
212.83(e). 
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iHmPUTATION  1075—17 
To:  Agents  Alllsnoe,  Ixie. 

Date:  Apra  16. 1075. 

Rule  Interpreted:  |  ailAl. 

Code:  QCW — AI — ^Wholesale  Purchsser-Rs- 

sellers. 

By  letter  dated  March  17,  1975,  Agents  Al> 
llance,  Inc.  requested  an  Interimtattoa  at 
the  Mandatory  Petroleum  Allocation  Begula- 
tlons  concerning  the  status  of  certain  dls- 
tnbutors  of  Atlantic  BlchflMd  Company's 
products  under  those  regulations. 

TACTS 

We  understand  that  distributors  operating 
In  the  states  of  Axlsona,  Nevada,  Idaho, 
Washington.  Oregon  and  California  normally 
distribute  Atlantic  Richfield  Company  (Aroo) 
products  under  the  terms  of  a  fbrm  contract 
entitled  "Commission  Distributor  Agree- 
ment"  (BD  637  Bey.  1-68).  The  agreement 
establishes  a  relationship  wherOby  the  dis¬ 
tributor  receives  a  commission  for  selling 
and  delivering  products  within  a  defined 
marketing  territory,  title  to  which  remains 
with  Aroo  until  they  are  sold.  The  agreement 
authorizes  the  distributor  to  mAka  credit 
sales  for  the  account  of  Aroo  but  provides 
that  any  such  sales  made  in  excess  of  those 
approved  by  Arco  are  made  at  the  distribu¬ 
tor’s  risk.  The  distributor  Is  fully  responsi¬ 
ble  for  Aroo’s  i»oducts  and  sales  revenues  In 
his  possession.  Arco  agrees  to  provide  quan¬ 
tities  of  products  as  ths  distributor  shall 
require  and  to  furnish  the  distributor  with 
promotional  materials  for  the  sale  of 
products. 

Full  control  of  the  distributor’s  Independ¬ 
ent  business  of  selling  and  dJstrlbiitlnf 
Aroo’s  products  Is  expressly  retained  by  the 
distributor.  He  Is  required  to  furnish  and 
bear  all  expense  connected  with  necessary 
fiscllltles  and  equipment  (Including  his  bulk 
plant  aiMl  trucks)  Involved  In  the  storage, 
handling  and  sale  of  Aroo’s  products,  and  tg 
make  provlston  for,  and  assume  all  responsi¬ 
bilities  and  expensss  connected  with,  an 
necessary  labor.  All  operating  eocpensss  In¬ 
cluding  sasessmenta,  taxes,  fees,  and  Hcensss 
arising  out  of  his  business  are  to  be  paid  by 
the  distributor. 

’Tbs  agreement  expressly  provides  that  the 
distributor’s  emi^oyees  are  not  employees  of 
Arco,  and  the  distributor  Is  lequl^  by  Its 
terms  to  provide  aU  appropriate  employer’s 
liability,  workmen’s  compensation  and  p^Uc 
UaMllty  Insurance  for  his  emi^oyees  and  to 
IndMnnlfy  and  hold  Arco  harmless  for  emy 
against  Arco  arising  therefrom.  The 
distributor  Is  expressly  prohibited  from  sign¬ 
ing  any  contract  on  behalf  at  Arco. 

ISSTTK 

The  Issue  presented  for  Interpretation  Is 
whether  Arco  distributors  opening  pur¬ 
suant  to  this  agreement  qualify  as  whrte- 
sale  purchaser-resellers  as  defined  In  10  CFK 
311.51. 

INTESPaXTATION 

It  Is  my  opinion  that  firms  which  sell  and 
distribute  allocated  products  pursuant  to  the 
terms  of  the  contractual  arrangement  set 
forth  above  qualify  as  wholesale  purchaser- 
.  resellers  as  defined  In  f  211  Al  of  the  Man¬ 
datory  Petroleum  Allocation  Regulations. 

Wholesale  pvirchaser-reseller  Is  defined  In 
i  211.51  as  ’’any  firm  which  purchases,  re¬ 
ceives  through  transfer,  or  otherwise  obtains 
(as  by  consignment)  an  allocated  product 
and  resells  or  otherwise  transfers  It  to  other 
purchasers  without  substantially  changing 
Its  farm.” 

Finns  which  obtain  and  resell  or  other¬ 
wise  transfer  allocated  products  are  not  ex- 
dudsd  from  the  definition  solely  on  the 


grounde  that  they  fall  to  take  legal  title  to 
the  product. 

OoBversdy,  however,  firms  exercising  only 
physical  control  over  the  dellvmr  of  •  otip- 
pUsr'S  products  do  not  qualify  as  vrtidesale 
purchaser-reseHera.  To  qualify  as  a  whole¬ 
sale  purchaser-reseller  under  FSA  regnla- 
timu,  a  consignee  must  have  a  substantial 
degree  of  operational  Independence  In  the 
conduct  of  the  consignee's  business  of  trans¬ 
fer  and  sde  of  a  supplier^  products. 

According  to  the  terms  of  the  Oonunlsslon 
Distributor  Agreement  subn^ted  by  you. 
Arco  distributors  retain  a  substantial  meas¬ 
ure  of  functional  autonomy  In  distributing 
and  sening  Arco  products.  Although,  distrib¬ 
utors  must  accormt  fully  to  Arco  for  all 
products  and  sales  revenues  received,  and 
such  products  must  be  sold  at  a  price  ^- 
proved  by  Arco,  they  are  fully  responsible 
for  an  aspects  of  conducting  the  business 
and  are  expected  to  exercise  Independent 
judgment  and  discretion  tn  Its  operation. 
Whne  Arco  permits  the  distributor  an  asso¬ 
ciation  with  Its  product  name.  It  bears  no 
expenses  under  this  agreement,  for  facOltlss, 
equipment,  labor,  organizational  or  employee 
benefits  and  explicitly  recognizes  the  dis¬ 
tributorship  ab  an  Independent  business. 

Thus,  any  firm  which  Is  In  the  business 
of  selll:^  and  distributing  allocated  products 
under  the  terms  of  the  Commission  Distrib¬ 
utor  Agreement  submitted  by  you.  operates 
as  a  functional  entity  that  Is  sufllclentty  In¬ 
dependent  of  Its  supplier  so  as  to  qualify  as 
a  wholesale  purchaser-reseller,  as  defined  tn 

10  ere  211A1. 

This  Interpretation  Is  limited  to  those 
Arco  distributors  which  operate  rmder  the 
OommlsBlon  Dlstzibutor  Agreement  described 
above  and  shall  not  be  construed  to  apply  to 
any  rMatlonAlp  where  the  existence  of  other 
agreements,  amendments,  modifications  or 
practfeea  of  any  kind  have  the  effect  of 
changing  the  relattonshlp  described  above. 

ImxxpsKTATiON  1975 — 18 
To:  Oregon  Department  of  Transportation. 
Date:  AprU  21.  1976. 

Rule*  Interpreted:  I  212.92.  Bullng  1074-i. 
Code:  owe — ^PI— Stats  Tax  Xneraaae  Paaa- 

through. 

This  Is  tn  reapopss  to  your  request  fbr 
interpretation,  dated  April  18,  1975,  filed  on 
behalf  of  the  Oregon  Depiutment  of  Trans¬ 
portation. 

FACTS 

The  State  of  Oregon  currently  has  a  law 
which  Imposes  a  Tlcense”  tax  of  seven  cents 
.par  gallon  on  "dealers,**  defined  as  the  Im¬ 
porter.  producer,  refiner  or  other  acquirer  of 
motor  vehicle  or  aircraft  fuM  who  subse- 
q\aently  sells,  uses,  or  distributes  fuel  within 
the  state  on  which  no  previous  license  tax 
has  been  paid  or.  In  effect,  those  distributors 
that  constitute  the  first  level  of  distribution 
within  the  state.  This  tax  has  been  in  effect 
since  prior  to  1973,  and  has  traditionally 
been  Included  as  part  of  the  price  charged 
by  such  dealers. 

Amendments  to  this  law  are  now  being 
considered.  The  Initial  proposal  was  simply 
to  Increase  the  cxirrent  llMnse  tax  by  two 
cents  per  gallon.  Upon  th^  Informal  ^vlce 
of  the  FEA  that  FEA  price  regxilatlons  would 
not  permit  the  amount  of  such  an  increased 
tax  to  be  passed  on  by  the  companies  re¬ 
quired  to  pay  the  tax  In  the  form  of  higher 
prices,  a  new  tax  has  been  proposed  In  alter¬ 
native  fmmi.  In  the  event  that  federal  regu¬ 
lation  would  preclude  the  passthrough  of 
the  Increase  In  the  license  tax,  on  the  effec¬ 
tive  date  of  the  tax. 

The  alternate  form  of  the  tax  would  re¬ 
quire  ’’dealers”  to  collect  two  cente  per  gal¬ 
lon  from  each  purchaser,  and  to  remit  that 


amount  to  the  state,  and  also  to  pay  two 
cents  per  gaUon  for  aB  fuel  consumed  by 
each  dealer.  The  jmiposed  statutory  lan¬ 
guage  specifically  authorizes  each  subsequent 
seller  to  collect  the  tax  from  each  subse¬ 
quent  purchaser.  In  addition,  both  forms  of 
the  tax  provide  an  exemption  for  volumes  of 
fuel  not  sold  or  used  within  the  state.  In¬ 
cluding  provisions  for  the  refund  of  amounts 
paid  for  such  volumes. 

The  Oregon  Department  of  Transportation 
has  requested  an  Interpretation  on  two 
points.  First,  would  dealers  be  able  to  Include 
an  Increase  In  the  current  license  tax  of  two 
cents  par  gallon  In  the  price  charged  to  their 
purchasers?  And  second,  would  the  alternate 
form  of  the  tax.  by  which  the  two  cents  per 
gaUon  tax  Is  tanpoeed  on  the  purchaser  at 
the  time  of  sale,  permit  the  Inclusion  of  the 
tax  Increase  by  such  purchaser  in  prices 
charged  to  Its  purchasers? 

nrrxxrazTATioN 

The  increase  tn  the  current  tax  initially 
proposed  could  not  be  Included  by  a  dealer 
tn  prtees  charged  to  Its  purchasers  under 
RA  price  regulations  now  In  effect.  Such  a 
tax  Increase  would  not  represent  an  increase 
in  the  cost  at  the  product  to  the  dealer,  but 
rather  an  increase  In  the  cost  of  doing  busi¬ 
ness.  Because  the  responsibility  to  pay  the 
tax  remains  with  the  dealer.  It  also  could  not 
be  regarded  as  a  tax  Impost  on  purchaserr. 
which  Is  ccdlected  by  sellers,  and  therefore 
it  could  not  be  added  by  the  seller  to  the 
maximum  lawful  price  of  the  product  ss 
provided  by  Ruling  1974-4. 

The  result  is  dlfleienC^lth  regard  to  th ' 
alternate  form  of  the  tax,  which  Is  Imposed 
on  ultimate  purchasers  and  merely  collected 
by  the  dealers.  Ruling  1974-4.  a  copy  of 
which  is  enclosed,  dealing  with  a  state  gros^ 
Income  tax,  provides  In  part  that  "*  *  •  it 
has  the  same  Impact  as  a  sales  tax  since  it 
la  tn  fact  a  tax  trapesed  on  the  customer 
based  on  retail  seftlng  prices  and  collected 
by  the  retail  sMIer.  State  sales  taxes  collected 
tinder  an  agency  arrangement  would  not  be 
oonsMered  part  of  the  price  charged  by  |  the 
dealer]  in  retail  eales  subject  to  the  pricing 
rule  In  I  212.98.**  Because  the  proposed  Ore¬ 
gon  alternate  tax  has  the  same  impact  as  a 
sales  tax  and  Is  merely  collected  by  the  dealer 
for  the  state,  tt  comes  within  the  rationale  of 
this  Ruling.  It  Is  not  an  Increase  In  the 
price  charged  by  the  dealer,  but  Is  a  sum 
In  excess  of  the  dealer’s  maximum  lawful 
price  collected  hy  the  dealer  ae  agent  of  the 
state.  However,  this  agency  theory  Is  only 
applicable  to  sums  collected  for  volumes  sold 
for  use  within  the  state.  In  the  same  sense 
that  a  aales  tax  only  applies  to  such  volumes 

The  rationale  of  Ruling  1974-4  also  applies 
to  each  subsequent  sale,  since  the  proposed 
state  law  requires  that  the  amount  of  the  tax 
be  Included  in  the  selling  price  by  each  sub¬ 
sequent  seller.  Thus,  as  long  as  the  tax  lu 
question  retains  the  characteristics  of  a  sales 
tax  (l.e..  Is  applicable  to  sales  of  the  prodiict 
for  use  In  the  state)  and  Is  merely  collected 
by  the  seller  as  agent  for  the  state,  it  may 
be  added  to  the  maximum  lawful  selling 
price  by  the  seller. 

It  1}  therefore  our  interpretation  of  §  312.93 
that  an  Increase  In  state  taxes  may  only  be 
added  to  maximum  lawfiil  prices  In  the  fol¬ 
lowing  circumstances.  The  tax  must  be  Im¬ 
posed  on  the  purchaser  and  merely  collected 
by  the  seller  as  agent  for  the  state;  the  tax 
must  be  Imposed  In  lieu  of  a  state  aales  tax; 
and  the  tax  must  have  no  extraterritorial 
effect. 

Under  the  facts  presented  by  the  State  of 
Oregon  In  Its  request  for  interpretation,  the 
alternate  form  of  the  tax  eppeen  to  meet 
these  criteria.  Therefore  It  could  be  eol- 
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lected  In  addition  to  the  maximum  lawful 
«*»mng  price  bj  each  seller,  consistent  Avlth 
the  current  FEA  price  regulations. 

Interprktation  1975—19 

To:  National  Association  of  Texaco  Con¬ 
signees,  Inc. 

Date:  April  24, 1976. 

Rule  Interpreted,:  {211.61. 

Code:  GCW — AI — ^Wholesale  Pxuchaser-Re- 

seller. 

By  letters  dated  March  5  and  March  7, 1975, 
the  National  Association  of  Texaco  Con¬ 
signees,  Inc.,  requested  an  Interpretation  of 
the  Mandatory  Petrcdeum  Allocation  Regula¬ 
tions  concerning  the  status  of  certain  dis¬ 
tributors  of  Texaco  Inc.'s  products  under 
those  regulations. 

FACTS 

We  understand  that  distributors  normally 
distribute  Texaco’s  products  tmder  the  terms 
of  a  form  contract  entitled  "Oonslgnmenit 
•Agreement”  (Form  S-92,  1-65).  The  agree¬ 
ment  establishes  a  relatlon^p  whereby  the 
distributor  receives  a  commission  for  selling 
and  delivering  products  to  custCMners  that 
he  selects,  title  to  which,  remains  with  Tex¬ 
aco  until  sold.  The  distributor  Is  prohibited 
from  mixing  Texaco's  products  for  sale  with 
other  products  or  from  selling  to  re-sellera 
not  authorized  by  Texaco.  The  agreement 
authorizes  the  distribute  to  make  credit 
sales  for  his  own  acooimt  at  tor  the  aocoimt 
of  Texaco,  but  provides  that  sa^  tor  his  own 
account  and  credit  sales  made  In  excess  of 
those  tqjproved  bj^T^xaco  are  made  at  the 
distribute’s  risk.  The  distributor  Is  fully 
responsible  for  Texaco  products  and  sales 
revenues  in  his  possession,  and  Texaco  re¬ 
tains  a  right  to  inspect  inventories  and  rec¬ 
ords  pertaining  thereto. 

Control  of  the  distributor’s  independent 
business  of  selling  and  distributing  Texaco’s 
products  Is  retained  by  the  distributor.  He  is 
required  to  fiumlsh  and  betu*  aU  expenses 
connected  with  necessary  faculties  and 
equipment  (Including  his  bulk  plant  and 
trucks)  involved  in  the  storage,  handling 
and  sale  of  Texaco's  products,  and  to  make 
provision  for,  and  assume  all  re^mnsibilities 
and  expenses  connected  with,  all  necessary 
labor.  AU  expenses  Incident  to  the  conduct 
of  his  business  and  sale  of  Texaco’s  products 
are  to  be  paid  by  the  distributor. 

The  agreement  expressly  provides  that  the 
distributor  shall  exercise  fiiU  direction,  con¬ 
trol  and  responsibiUty  over  aU  employees 
required  for  the  (^>eration  of  his  business, 
and  the  distributor  Is  required  by  its  terms 
to  provide  all  sq>proprlate  employer’s  Ua- 
bility,  workmen's  cmnpensation  and  public 
llabUity  insxirance  for  such  employees  and 
to  Indemnify  and  bold  Texaco  harmless  for 
any  claims  against  Texaco  arising  therefrom. 

ISSUE 

The  issue  presented  for  interpretation  is 
whether  Texaco  distributors  curating  ptu*- 
suant  to  this  agreement  quaUfy  as  wholesale 
purchaser-resellers  as  defined  in  10  C7FR 
211.51. 

INTiaaPRETATION 

It  is  my  opinion  that  firms  which  sell  and 
distribute  allocated  products  pursuant  to  the 
terms  of  the  contractual  arrangement  set 
forth  above  qualify  as  wholesale  purthaser- 
resellers  as  defined  in  |  211JS1  of  the  Manda¬ 
tory  Petroleum  Allocation  Regulations. 

Wholesale  purchaser-reseUer  la  defined  in 
{  211.51  as  "any  firm  which  purchases,  re¬ 
ceives  through  transfer,  or  otherwise  obtains 
(as  by  consignment)  an  aUocated  product 
and  resells  or  otherwise  transfers  It  to  other 
purchasers  without  substantially  changing 
its  fmm.’’ 


i  FEDERAL 


Firms  which  obtain  and  resdl  or  otherwise 
transfer  allocated  produots  are  not  excluded 
from  the  definition  solely  on  the  grounds  that 
they  fall  to  take  legal  title  to  the  product. 

Conversely,  however,  firms  exercising  only 
physical  control  over  the  d^ivery  of  a  sup¬ 
plier's  products  do  not  qualify  as  wholesale 
puchaser-resellers.  To  qualify  as  a  wholesale 
purchaser-reseller  under  FEA  regulations,  a 
consignee  must  have  a  substantial  degree  of 
operational  independence  in  the  conduct  of 
the  consignee’s  business  of  transfer  and  sale 
of  a  supplier’s  products. 

According  to  the  terms  of  the  Consign¬ 
ment  Agreement  submitted  by  you.  Texaco 
distributors  retain  a  substantial  measure  of 
functional  autonomy  In  distributing  and  sell¬ 
ing  Texaco  products.  Although  distributors 
must  account  fully  to  Texaco  for  all  products 
and  sales  revenues  received,  and  such  prod¬ 
ucts  must  be  sold  at  a  price  authorized  by 
Texaco,  they  are  fiUly  responsible  for  con¬ 
duct  of  the  business  and  are  e]q>ected  to  ex¬ 
ercise  independent  Judgment  and  discretion 
in  its  operation.  While  Texaco  permits  the 
distributor  an  association  with  its  product 
name.  It  bears  no  expenses  under  this  agree¬ 
ment,  for  facilities,  equipment,  labor,  orga¬ 
nizational  or  employee  benefits  and  implicitly 
recognizes  the  distributorship  as  an  Inde¬ 
pendent  business. 

Hius,  any  firm  which  is  In  the  business 
of  sMllng  and  distributing  allocated  products 
under  the  terms  of  the  Consignment  Agree¬ 
ment  submitted  by  you,  operates  as  a  func¬ 
tional  entity  that  is  sufficiently  Independent 
of  its  supplier  so  as  to  qualify  as  a  whole- 
eale  purchaser-reseller,  as  defined  in  10  CFR 
211.61. 

This  Interpretation  Is  limited  to  those 
Texaco  distributors  which  operate  under  the 
agreraient  described  above  and  shall  not  be 
construed  to  apply  to  any  relationship  where 
the  existence  of  other  agreements,  amend¬ 
ments,  modifications  or  practices  of  any  kind 
have  the  effect  of  chan^ng  the  relationship 
described  above. 

Interpretation  1976 — 20 
To:  United  States  Marine  Corps. 

Date:  AprU  29, 1975. 

Rulea  Interpreted,:  ||  21 1.).  211.10. 211.102. 
Code:  OCW — ^AI — ^Purchase  of  Surplus  Motor 

Oasoline,  Supplier/Purchaser  Relatk>nsh4>. 

Tour  letter  of  March  28,  1974  (your  file 
CLA-lj),  on  behalf  of_the  Marine  Corps 
Exchange  System  (“Exchange’’)  requested  an 
inteipretatlon  of  §1211.9  and  211.10  of  the 
Mandatory  Petroleum  Allocation  Regulations 
(10  CFR  211.9  and  211.10)  concerning  the 
purchase  of  surplus  motw  gasoline  by  the  Ex¬ 
change  from  a  non-base  pwlod  supplier  and 
the  effect  cd  such  a  purchase  upon  the  reg¬ 
ulatory  supplier/purchaser  relationship  be¬ 
tween  the  Exchange  and  its  base  period  sup¬ 
pliers. 

FACTS 

We  understand  that  the  Exchange  has  op¬ 
portunities  at  a  number  of  locations  in  its 
system  to  purchase  surplus  motor  gasoline 
from  non-base  period  suppliers.  The  Ex¬ 
change  wishes  to  purchase  the  surplus  offered 
to  it  but  does  not  wish  to  Jeopardize  its 
right  to  purchase  motor  gasoline  in  the 
future  from  it  base  period  suppliers. 

ISSUE 

The  issue  presented  for  consideration  Is 
whether  a  wholesale  pmehaser -reseller  (the 
Exchange)  may  purchase  surplus  product 
from  a  non-base  period  supplier  without 
affecting  It  regulatory  supplier /purchaser  re¬ 
lationship  with  Its  base  period  suppliers. 

INTERPRETATION 

The  ^qjpllcable  provisions  of  the  Mandatory 
Petroleum  Allocation  Regulations  are  10  CFR 


211.9  and  211.10,  which  read  In  pertinent  part 
as  follows: 

1 211fi  Supplier /purchaser  relationships. 

(a)  Supplier /wholesale  purchaser  relation¬ 
ship.  (1)  Each  supplier  of  an  allocated  prod¬ 
uct  shall  supply  all  wholesale  purchaser- 
resellers  and  all  wholesale  purchaser-con¬ 
sumers  which  purchased  or  obtained  that 
allocated  product  from  that  supplier  during 
the  base  period  as  specified  in  Subparts  D 
through  H  of  this  part. 

(2)  (1)  Unless  otherwise  provided  in  this 
part  or  directed  by  FEA,  the  suppller/whole- 
sale  purchaser-reseller  relationships  defined 
by  specific  dates  or  base  periods  or  otherwise 
Imposed  pursuant  to  this  part  shall  be  main¬ 
tained  tar  the  duration  of  the  Mandatory 
Petroleum  Allocation  Program  and  may  not 
be  waived  or  otherwise  terminated  without 
the  express  written  approval  of  FEA. 

•  •  •  •  * 
1211.10  Supplier’s  method  of  allocation 

•  •  •  I  •  * 

(»)••• 

(7)  Purchaser’s  rights.  NotwithstandiJig 
the  provisions  of  {  211.12,  any  wholesale  pur¬ 
chaser  or  end-user  may  purchase  allocated 
product  from  any  supplier  which  certifies 
that  It  has  surplus  product  to  distribute  and 
that  it  has  complied  with  the  provisions  of 
(10  CFR  211.10(g)]. 

e  •  •  •  • 

Under  these  regulations,  as  a  general  rule, 
a  wholesale  purchaser-reseller  has  a  right 
to  purchase  an  allocated  product,  such  as 
mot<»  gasoline,  only  from  Its  base  period 
supplier.  A  supplier  has  an  obligation  to 
allocate  product  to  wholesale  purchaser - 
resellers  which  It  supplied  during  the  ba.se 
period.  The  base  period  for  motor  gasoline 
Is  the  month  of  1972  corresponding  to  the 
currmt  month  (10  CFR  211.102) .  Hence,  each 
month  a  base  period  supplier  of  motor  gaso¬ 
line  must  offer  Its  base  period  wholesale  pur¬ 
chaser-resellers  the  same  amount  (as  ad¬ 
justed  pursuant  to  FEA’s  regulations)  of 
motor  gasoline  which  the  purchasers  bought 
in  the  corre^>ondlng  month  in  1972  subject 
to  reductions  (by  use  of  an  allocation  frac¬ 
tion)  If  the  supplier  does  not  have  enough 
product  to  meet  Its  supply  obligations  as 
defined  under  the  regulations. 

A  wholesale  purchaser-reseller,  however. 
Is  not  required  to  purchase  the  product  allo¬ 
cated  to  It  by  Its  base  period  supplier.  The 
fact  that  a  purchaser  does  not  purchase 
product  from  his  base  period  supplier  does 
not  terminate  the  supplier /purchaser  rela¬ 
tionship  required  by  10  CFR  211.9(a)  (2)  (1) . 
Therefore,  If  during  a  particular  month  a 
wholesale  purchaser-reseller  chooses  not  to 
purchase  from  its  base  period  supplier  be¬ 
cause  the  purchaser  Is  able  to  acquire  surplus 
product  from  another  supplier  under  terms 
advantageous  to  the  purchaser,  the  base  pe¬ 
riod  supplier  is  not  freed  from  its  responsi¬ 
bility  to  allocate  product  to  the  purchaser 
in  any  succeeding  period  which  corresponds 
to  a  base  period. 

A  supplier  may,  of  course,  apply  to  FEA 
to  be  relieved  of  its  supply  obligation  to  a 
wholesale  purchaser-reseller.  If  the  sup¬ 
plier  Is  able  to  demonstrate  that  serious 
financial  hardship  or  gross  inequity  will  re¬ 
sult  if  the  supplier/purchaser  relationship  is 
continued,  FEA  may  order  the  termination 
of  the  relationship. 

A  wholesale  purchaser-reseller  must  obtain 
a  certification  that  any  surplus  he  plans  to 
buy  from  a  supplier  Is  In  fact  surplus  and 
that  the  supplier  has  complied  with  the 
requirements  of  10  CFR  211.10(g).  Thus,  It 
is  our  opinion  that  a  purchaser,  such  as  Ex¬ 
change,  could  seeme  its  supplies  from  non¬ 
base  period  suppliers  having  surplus  product 
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UMI  sttn  m>lnt.>ln  Ite  kllocatton  •ntitlemcnt 
from  tta  bM»  pwlod  ■uppUar  untoM  RA 
ordarad  •  tannlnatKxi  of  tba  ralatloiiali^)  on 
tno  gromula  prarloualy  menttoned.  Bomwrmr. 
m  would  eoutloB  you  that  tba  Ezchango  will 
not  know  from  month-to-montli  wblch  aiip- 
pllcr  wUl  be  able  to  make  tbe  certtflcatlon 
required  by  10  CFR  ail.lO(g)  and  In  fact 
aupply  aurplua  product  to  tbe  Exchange. 

INTKRFBXTATION  197S-21 
To:  Shell  OU  Co. 

Date:  May  13,  1976. 

Rule  Interpreted:  f  211.67(d)  (2). 

Code:  OCW — AI — Entltlementa  Program,  Ex¬ 
port  Sales  Deduction. 

This  Is  In  response  to  response  to  Shell  Oil 
Company’s  letter  of  December  16,  1974  re¬ 
questing  an  Interpretation  as  to  the  aoope 
of  the  export  aalea  deduction  set  forth  In  10 
CFR  ail.67(d)(a)  under  the  old  oil  aUoca- 
tlm  program. 

FACTS 

Shell  Oil  Company  operates  a  gas  process¬ 
ing  plant  located  tn  Kalkaska,  Michigan.  Hie 
raw  mix  stream  of  natural  gas  liquids  ex¬ 
tracted  at  the  Kalkaska  gas  processing  plant 
la  transferred  by  pipeline  to  Marysrllle, 
Michigan  a^ere  It  Is  sold  to  Dome  Petro¬ 
leum  Corporation.  Thereafter,  Dome  expmts 
the  liquids  by  pipeline  to  Samla,  Ontario, 
Canada. 

ISSUX 

The  Issue  presented  for  consideration  Is 
whether  the  liquified  petroleum  gas  (LPO) 
content  of  the  rolumea  of  natural  gas  liq¬ 
uids  exported  to  Canada  from  the  Kalkaska 
gas  processing  plant  must  be  deducted  from 
Shell’s  crude  oU  runs  to  stlUs  under  i  311.67 
(d)  (3)  for  purposes  of  the  old  oU  allocation 
program. 

nnupaxTATioN 

Section  211.67(d)(3)  of  the  Mandatory 
Petroleum  Allocation  Regulations  provides: 

(3)  The  volume  of  a  refiner’s  crude  oil 
runs  to  stills  for  purposes  of  calculating  Its 
old  oil  supply  ratio  and  the  adjvistsd  na- 
tlmial  old  oil  supply  ratio  shall  be  reduced 
by  that  refiner’s  volume  of  export  sales  In 
that  month  of  refined  petroleum  products 
(except  refined  lubricating  oils),  including 
sales  to  a  dcnnestlc  purchaser  which  certifies 
the  product  is  for  export. 

’The  purpose  of  this  provision  was  stated 
In  the  preamble  to  PEA’S  Hovember  7,  1974 
further  notice  ot  proposed  rulemaking  as 
follows: 

Since  the  purpose  of  the  [entitlements] 
program  Is  directed  toward  placing  domestic 
refiners  and  marketers  on  a  more  competi¬ 
tive  basis,  tbe  pnqiosed  rule  provides  for  a 
deduction,  on  a  barrel  for  barrel  basis,  from 
a  refiner’s  volume  of  crude  oil  runs  to  stills 
of  the  volume  of  sales  by  that  refiner  for 
export.  PEA  does  not  believe  that  It  would  be 
iq>proprlate  to  permit  refiners  to  receive  en¬ 
titlements  under  the  program  based  on  ex¬ 
port  sales.  (39  PR  39743;  November  11,  1974.) 

It  Is  clear  from  tbe  stated  purpose  of 
I  311.67(d)  (2)  that  PEA  Intended  that  the 
barrel  for  barrel  ded\iction  from  crude  runs 
apply  only  to  refined  petrcdeum  products 
which  are  produced  at  a  refinery  and  not 
those  produced  at  a  gas  processing  plant. 
However,  the  definition  of  *Yefined  petro¬ 
leum  product”  set  forth  In  |  311J11  Includes 
LPO’s  regardless  of  where  they  are  pro¬ 
duced: 

“Refined  petroleum  product”  means  gasc- 
llne,  kerosene,  middle  dlstUlate  (Including 
Number  3  fuel  oil),  LPO,  refined  lubricating 
oils,  or  diesel  fuel. 

’Thus,  a  literal  Interpretation  of  1 211.67 
(d)  (2)  might  Indicate  that  since  the  vtd- 
umes  of  LPO’s  contained  in  the  natural  gas 


liquids  exported  from  Shell’s  Kalkaska  gas 
procssatng  plant  are  dsfinad  as  refined  pe- 
trolsum  products  In  f  311.81,  they  miixt  be 
deducted  from  Shell’s  crude  runs  under 
1311.67(d)(3).  The  purpoas  of  f  311.67(d) 
(2),  however.  Is  to  prevent  refines  from  re¬ 
ceiving  entitlements  based  on  crude  runs  re¬ 
sulting  In  export  volumes.  This  purpose  Is 
not  served  by  deducting  from  a  refiner’s 
crude  oil  runs  to  stills  export  volumes  which 
are  extracted  at  a  gas  processing  plant. 

Our  conclusion  Is  that  the  LPO’s  extracted 
at  a  gas  processing  plant  are  not  ’’refined  pe¬ 
troleum  products”  for  the  purposes  of 
1311.87(d)(3).  Shell,  therefore.  Is  not  re¬ 
quired  to  deduct  the  volume  of  export  sales 
of  LPO’s  extracted  at  Its  Kalkaska  plant 
from  the  volume  of  Its  crude  oil  runs  to  stills 
for  purposes  of  the  old  oil  allocation  pro¬ 
gram. 

IirrxBPRXTA'noN  1975 — 22 
To:  Northeast  Petroleum  Corp. 

Date:  June  10, 1975. 

Rules  Interpreted:  |  213.31,  Ruling  1975 — 2. 
Code:  OCW — PI — Class  of  Purchaser, 

This  Is  in  response  to  your  November  7, 
1974  Request  for  Interpretation  on  behalf 
of  Northeast  Petroleum  Corporation  (North¬ 
east)  concerning  the  determination  of 
Northeast’s  ’’class  of  purchaser”  In  Its  pur¬ 
chases  ot  gaaollne  from  Chevron  OU  Com¬ 
pany  (Chevron) .  We  have  also  received  fur¬ 
ther  data  from  you  concerning  this  matter 
in  various  TWX  messages.  Alao,  on  Decem¬ 
ber  3, 1974,  we  received  a  letter  from  Chevron 
OU  Company.  Eastern  Division,  advising  us 
of  Its  Interest  In  this  matter,  and  on  Decem¬ 
ber  30. 1974.  we  received  a  further  letter  from 
Chevron  which  set  forth  Chevron’s  additional 
statement  of  facts  and  Its  view  of  the  re¬ 
quirements  of  the  regulations.  These  submis¬ 
sions  by  Chevron  have  not  been  relied  on  by 
PEA  In  this  response  to  your  request  for  In- 
t^pretatlon,  but  copies  are  enclosed  for  your 
Information. 

FACTS 

Northeast  purchased  gaaollne  on  May  16, 
1973  from  Chevron  pursuant  to  a  sales  agree¬ 
ment  that  was  entered  Into  In  May,  1972. 
’The  contract  provided  for  the  sale  of  a 
specific  amount  ot  gasoline  at  fixed  prices  (x 
per  gallon  for  Regular  gasoline  and  x  per 
gallon  for  Premium  gasoUne)  for  a  period  of 
12  months,  beginning  In  June,  1973. 

Northeast  statm  that  the  foregoing  prices 
“were  cargo  prices  as  opposed  to  merely  dis¬ 
counted  piiees  off  Chevron’s  dealer  tank 
wagon  posting:”  that  Northeast  “as  a  con¬ 
tract  cargo  bu^r  was  on  May  15,  1978  pur¬ 
chasing  product  from  Chevron  *  *  *  at 
prices  which  were  x  per  gallon  for  Regular 
gaaollne  and  x  per  gallon  for  Premium  gaso¬ 
line  btiow  Chevronl’s]  •  •  •  posted  dealw^ 
tank  wagon  prices.”  but  that,  since  the  ef¬ 
fective  date  of  PEA- regulations,  “the  price 
differential  has  been  only  x  per  gallon  for 
Regular  gasoline  and  x  per  gallon  for  Pre¬ 
mium  gasoline  below  Chevron[’8]  •  •  • 
posted  dealer  tank  wagon  prices.” 

Northeast  maintains  that  It  "is  a  class  of 
purchaser  separate  and  distinct  from  the 
distributors  and/or  dealer  tank  wagon  cus¬ 
tomers  of  Chevron.” 

Chevron  states  in  its  December  17,  1974 
submlsBlon  that,  pursuant  to  the  May,  1973 
sales  agreement  between  Chevron  and  North¬ 
east,  Northeast  was  not  a  cargo  buyer,  but 
that  deliveries  were  to  be  made  In  “barge 
or  part  cargo.”  Chevron  also  states  that: 

“Che\Ton  has  always  treated  Northeast  as 
a  customer  that  purchases  at  prices  less  than 
the  dealer  tank  wagon  posted  prices.  North¬ 
east  and  Chevron’s  other  reseller  customers 
share  the  common  denominator  that  all  take 
delivery  by  direct  fiilpment.  Delivery  by  di¬ 
rect  shipment  means  that  tbe  customer  takes 


delivery  by  means  capable  of  transporting 
substantial  quantltlaa  (for  Instance,  barge, 
pipeline  os  tanker  mti^cnts)  and  not  by 
methods  of  tranqxwtatlon  curable  of  trans¬ 
porting  only  small  quantltlaa.  such  as  deliv¬ 
eries  by  tank  wagon  or  deliveries  In  drums.” 

Chevron  concludes  that  “The  base  prices 
to  Northeast  are  the  base  prices  to  a  class 
of  purchaser  comprising  customers  that 
purchased  at  substantial  discounts  off 
’Chevron’s  dealer  tank  wagon  posted  prices 
for  motor  gasolines  on  May  15,  1973.” 

Chevron  accounts  for  the  reduction  in  the 
amount  of  the  May  15,  1973  price  differential 
between  the  prices  diargcd  to  Northeast  for 
gasoline  and  its  posted  dealer  tank  wagon 
prices  for  gaaollne  by  stating  that: 

“Wh«i  Chevron’s  contract  with  Northeast 
expired  on  May  31,  1973,  Chevron’s  prices  for 
motor  gasoline  to  Northeast  were  no  longer 
restricted  contractually,  and  Chevron  there¬ 
after  charged  Northeast  the  lawful  base 
prices  to  tbe  class  of  purchaser  into  which 
Northeast  falls.” 

The  Issue  posed  by  this  Request  for  Inter¬ 
pretation  Is  whether  Chevron  has  properly 
determined  the  class  of  purchaser  (and  the 
corresponding  lawful  price)  for  Its  sales  of 
gasoline  to  Northeast,  pursuant  to  the  PEA 
Mandatory  Petroleum  Price  Regulatlon.s. 

urmrexTATioN 

PE.\  price  regulations  provide  generally 
that  sellers  may  diarge  prices  for  covered 
products  that  reflect  their  May  15.  1973  law¬ 
ful,  selling  prices  and  a  dollar-for-dcdlar  pass¬ 
through  of  the  amount  by  which  their  prod¬ 
uct  costs  have  Increased  since  that  time. 
Thus,  each  sMllng  price  determined  under 
PEA  price  regulations  has  at  least  two  com¬ 
ponents:  that  portion  which  represents  a 
May  15,  1973  lawful  selling  price  and  that 
portion  which  represents  a  pass-through  of 
Increased  product  costs.  (In  addition,  a 
further  Increment  to  some  selling  prices  is 
permitted,  subject  to  certain  conditions,  to 
reflect  Increased  non-product  costs.) 

The  portion  of  the  selling  price  that  rep¬ 
resents  a  May  15,  1973  selling  price  is.  with 
respect  to  each  product  sold  to  each  buyer 
“*  *  *  the  weighted  average  price  at  which 
the  Item  was  lawfully  priced  in  transactions 
with  the  class  of  purchaser  concerned  on 
May  16.  1973  •  •  (|212fi2(b)) 

In  making  the  coBoputatlon  of  this 
“weighted  average  price  *  *  *  In  transac¬ 
tions  with  the  class  of  purchaser  concerned 
on  May  15.  1973,”  a  firm  “•  •  •  may  not 
exclude  any  ten^orary  special  sale,  deal  or 
allowance  In  effect  on  May  15,  1973.” 
(f  213fi3(b).> 

Slnoe  Increased  product  costs  are  generally 
required  to  be  appUed  equally  among  classes 
of  purchaser  of  a  partleular  covered  product, 
differences  In  weighted  average  May  15,  19*73 
selling  prices  among  darnes  of  purchaser  are 
generally  reflected  In  like  differences  in  cur¬ 
rent  lawful  selling  prices  for  that  product 
among  those  classes  of  purchaser,  and  a 
principal  function  of  the  class  of  purchaser 
concept  Is  to  preserve  the  price  distinctions 
among  purchasers  that  customarily  existed 
under  free  market  conditions.  ’To  achieve  the 
objective  of  making  covered  products  avail¬ 
able  at  equitable  prices,  PEA  regulations 
require  sellers  to  group  together  customers 
that  are  similarly  situated  and  to  compute 
a  weighted  average  of  their  May  15,  1973  sell¬ 
ing  prices  In  sales  to  those  customers.  Sellers 
are  thus  required  to  maintain  a  single  law¬ 
ful  price  for  a  product  to  all  customers  that 
fall  Into  a  particular  class,  rather  than  hav¬ 
ing  to  establish  Individual  maximum  lawful 
prices  to  Individual  customers. 

The  PEA  has  acknowledged  that  class  of 
purchaser  determinations  pursuant  to  the 
PEA  Mandatory  Petroleum  Price  Regulations 
pose  many  difficult  problems  for  both  sellers 
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and  purchaser*.  On  Mardi  7,  1976,  Ruling 

1975- 2  was  published  In  the  FB>otAL  Rxcibtb 
(40  P.R.  10656),  to  outline  the  ratlMiale  for 
the  class  of  purchaser  concept  and  to  pro¬ 
vide  further  guidance  as  to  how  class  of  pur¬ 
chaser  determinations  are  to  be  made. 

The  basic  guidelines  for  class  erf  purchaser 
determinations  are  set  forth  In  f  212.31, 
where  the  term  “class  of  purchaser  Is  de¬ 
fined  as: 

"Purchasers  or  lessees  to  whom  a  person 
has  charged  a  con^rarable  price  for  a  com¬ 
parable  property  or  service  pursiiant  to  cus¬ 
tomary  price  differentials  between  those  pur¬ 
chasers  or  lessees  and  other  purchasers  or 
lessees.” 

The  term  “customary  price  differential”  is 
defined  in  the  same  section  as  Including: 

“A  price  distinction  based  on  a  discount. 
allowance,  add-on,  premium,  and  an  extra 
based  on  a  difference  In  volume,  grade, 
quality,  or  location  or  typo  of  purchaser,  or 
a  term  or  condition  of  sale  or  drtlvery. 

The  purpose  of  Ruling  1976-2  was  to  set 
out  more  explicitly  the  key  elements  that 
must  be  taken  Into  account  In  determining 
the  existence  of  separate  and  distinct  classes 
of  purchaser.  The  ruling  stated  that  the  de¬ 
termination  of  what  (xmstttutes  a  “compara¬ 
ble  price"  charged  pursuant  to  a  “custmnary 
price  differential”  idiould  begin  with  the 
$  212.31  definition  of  “customary  price  dif¬ 
ferential,”  which  lists  illustrative  factors  to 
be  taken  Into  account.  Th*  Important  factors 
are  differences  In  location,  type  of  pur¬ 
chaser,  volume,  and  tom  or  oondltl(m  of 
sale  or  delivery. 

In  applying  the  regulations  and  the  guide¬ 
lines  of  Ruling  1976-41  to  the  facts  as  stated 
by  Northeast  and  Chevron,  several  ocmclu- 
slons  can  be  drawn. 

First,  It  Is  clear,  as  asserted  by  Nortbeest, 
that  a  class  of  purchaser  may  have  only  one 
member,  where  the  May  16,  1978  price  to  a 
particular  purchaser  reflected  a  customary 
price  differential  between  that  purchaser  and 
all  other  piuchasers  (Rulings  1974-17  and 

1976- 2). 

Second,  It  is  also  clear,  as  asserted  by 
Chevron,  that  the  eiplratlon  of  a  fixed  price 
contract  after  May  16,  1973  may  result  In  a 
price  increase  to  a  tormer  contract  pur¬ 
chaser  which  prc^)erly  belongs  In  a  class  ot 
purchaser  that  Includes  other  purchasers 
which  paid  higher  lawful  prices  on  May  16, 
1973.  In  such  a  case,  the  weighted  av«*g* 
May  16,  1973  sMllng  price  to  aU  members 
of  the  class  of  purchaser  cemoemed  would 
be  higher  than  the  May  16,  1973  price  that 
was  paid  by  the  former  contract  purchaser 
alone. 

Finally,  It  Is  clear  that  Chevron  has  not 
supplied  sufficient  facts  to  Indicate  that  It 
has  iq>plied  fully  the  gtiid^lnes  <rf  Ruling 
1975-2,  particularly  those  relating  to  type 
of  purchfuser  and  volume,  in  determining  the 
class  of  purchaser  Into  which  Northeast 
properly  falls. 

As  stated  In  Ruling  1976-2:  (1)  In  eval¬ 
uating  Its  sales  from  a  particular  location, 
a  seller  should  •  •  *  look  to  the  types  of 
customers  It  had,  on  May  15,  1973,  for  pur¬ 
poses  of  making  price  determinations.  There 
are  certain  readily  cqiparent  distinctions  to 
be  made  In  this  regard,  such  as  those  relat¬ 
ing  to  recognized  levels  of  distribution  (e.g., 
wholesale,  retail,  end-user,  etc.),  those  relat¬ 
ing  to  types  of  use  (e.g.,  re-sale,  industrial, 
commercial,  residential,  etc.).  It  should  be 
noted  In  this  regard  that  although  certain 
industryrwlde  practices  have  existed  In  re¬ 
gard  to  certain  “customer  types.”  as  to  which 
customary  price  differentials  existed,  other 
practices  as  to  price  distinctions  based  on 
customer  types  may  have  varied  from  seller 
to  seller,  depending  on  circumstances.  (See 
also  Example  2  of  Ruling  1975-2.) 

Having  detmnlned  those  types  of  cus¬ 
tomers  which  were  treated  differently  from 
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Other  types  of  customers  for  pricing  pur¬ 
poses  on  May  16,  1973,  a  firm  must  next 
determine,  as  to  each  such  type  of  cus¬ 
tomer.  the  extent  to  which  prices  of  product 
were  differentiated  according  to  volumes 
purchased  (e.g.,  sales  in  cargo  lots,  barge 
sales,  pipeline  sales,  tankwagon  sales,  sales 
made  pursuant  to  a  sliding  volumetric  dis¬ 
count  scale,  etc.).  (See  also  Example  4  of 
Ruling  1974-2.) 

Thus,  fex-  example.  If  Chevron  has  grouped 
together  In  a  single  class  of  purchaser  Nmih- 
east  and  other  buyers  which  operate  at  es¬ 
sentially  different  lev^  of  distribution  than 
Northeast,  with  differences  in  selling  prices 
between  such  sales  at  essentially  different 
levels  of  distribution  reflecting  custorruur 
price  differentials,  it  would  have  Irr^roperly 
applied  the  FEA  class  of  purchaser  regula¬ 
tion  and  guidelines,  notwithstanding  the 
fact  that  “Chevron  has  always  treated 
Northeast  as  a  customer  that  purchases  at 
prices  less  than  the  dealer  trunk  wagon 
posted  prices,”  as  stated  In  Chevron’s  De¬ 
cember  17, 1974  submission. 

Similarly,  If  Chevron  has  grouped  together 
In  a  single  class  of  purchaser  Norther^  and 
other  buyers  whl(di  purchased  In  signifi¬ 
cantly  different  volumes  than  Northeast, 
with  differences  In  selling  prices  between 
such  sales  In  significantly  different  volumes 
reflecting  customary  price  differentials,  tt 
would  have  Improperly  applied  the  FEA  class 
of  purchaser  regulation  and  guidelines. 

It  Is  immaterial  In  this  regard  whether 
sales  to  Nextheast  are  characterized  as 
“cargo  lots”  or  as  “part  cargo  lots.”  The  key 
question  is  whether  Northeast  purchased  In 
significantly  different  volumes  than  did 
other  members  of  the  class  of  purchaser  Into 
which  Chevron  has  placed  It. 

Finally,  as  noted  In  Ruling  1976-3,  th* 
terms  and  conditions  under  which  a  buyer 
bought  product  on  May  16,  1978,  are  Im- 
p<xtant  for  making  class  of  purchaser  deter¬ 
minations.  Although  It  Is  not  possible  to 
determine  with  accuracy  from  the  facts  sub¬ 
mitted.  the  extent  to  which  Chevron  may 
have  grouped  together  In  a  single  class  of 
purchaser  Northeast  and  other  buyers 
which  bought  on  significantly  different 
terms  and  conditions  than  Northeast,  thaw 
is  a  suggestion  that  Chevron  may  have  placed 
Northeast  In  the  same  dass  of  purchaser  as 
those  purchasers  that  bought  from  Chevron 
In  tank  truck  loads,  at  so  called  “rack 
prices.”  It  would  cleaiiy  not  be  pn^r  to 
place  such  "rack  buyers”  In  the  same  class 
of  purchaser  as  a  terminal  operator  that 
bought  In  cargo  lots,  or  In  barge  or  part 
cargo  lots,  since  the  terms  and  conditions 
imder  which  such  sales  are  made  would  differ 
significantly. 

Northeast  Included  In  Its  request  for  Inter¬ 
pretation  a  request  that  FEA  enjol^  Chevron 
from  continuing  Its  present  pricing  policies 
and  require  Chevron  to  remit  overcharges  to 
Northeast.  Such  relief  is  not  available  under 
the  specific  purposes  of  requests  for  Inter¬ 
pretations,  as  prescribed  In  10  CFR  2063. 

Although  this  Interpretation  does  not 
provide  a  definitive  resolution  of  the  matters 
in  dispute  between  Northeast  and  Chevron, 
It  Is  as  full  a  statement  of  the  principles  of 
FEA  regulations  as  the  facts  submitted  to 
FEA  will  permit.  ^ 

Complete  resolution  of  these  matters  can 
only  be  achieved  through  a  complete  factual 
analysis  of  the  selling  practices  of  Chevron 
on  May  15,  1973.  Once  these  practices  are 
factually  established.  Ruling  1975-2  and  this 
interpretation  will  control  the  result.  Since 
these  patterns  are  best  disclosed  through  a 
review  of  the  seller's  pricing  practices,  FEA 
has  determined  to  Initiate  an  Investigation 
of  the  factual  Issues  raised  In  Northeast’s 
request.*  We  have,  therefore,  referred  this 
matter  to  the  FEA  Refinery  Audit  Review 


Program,  to  conduct  an  Investigation 
through  Its  Chevron  audit  team. 

Tlie  Investigation  will  be  conducted  In  the 
context  of  FEA’s  regular  audit,  and  la  In¬ 
tended  to  resolve,  consistent  with  Ruling 
1976-2,  the  questions  of  fact  regarding 
Northeast's  “class  of  purchaser”  placement. 
Should  you  have  any  questions,  regarding 
this  matter,  you  may  contact  Mr.  Fred 
Stuckwlsch,  Director,  Refinery  Audit  Review 
Program,  2(X)0  M  St.  NW.,  Room  6002,  Wash¬ 
ington,  D.C.  20608,  202-264-8877. 

iNTEaPBjerATXON  1976 — 23 
To:  Consolidated  Paper,  Inc. 

Date:  June  13, 1976. 

Buie  Interpreted:  i  21132. 

Code:  QCW — AI — ^Inventories. 

Your  letter  of  May  23.  1975,  on  behalf  of 
Consolidated  Paper.  Inc.  ("Consolidated'  ) 
requested  an  Interpretation  of  {21132  of  the 
Mandatory  Petitrfeum  Allocation  Regulations 
(10  CFR  21132)  concerning  the  accumula¬ 
tion  of  No.  2  fuel  <rfl  during  the  summer 
months  for  the  forthcoming  winter  In  antici¬ 
pation  of  an  Increased  need  for  this  product . 

VACTS 

We  imderstand  that  Consolidated  is  a 
manufacturer  of  paper  products  and  that  l*., 
customary  energy  fuel  Is  natural  gas.  al¬ 
though  It  has  alternative  capability  to  use 
No.  2  fuel  oU. 

Consolidated  has  recently  received  written 
notification  from  the  Wisconsin  Public 
Service  Corporation  that  natural  gas  curtail¬ 
ments  will  result  In  a  reduction  in  natural 
gas  to  Cons(rfldated  of  913%  during  the 
winter  of  1976-1976.  In  view  of  this  antici¬ 
pated  curtaUment,  Consolidated  wishes  to 
purchase  surplus  No.  3  fuel  oU  and  accumu¬ 
late  during  the  1976  summer  a  fuel  oil  in¬ 
ventory  substantially  greater  than  its  1972 
summer  inventory. 

usux 

The  Issue  presented  for  consideration  Is 
whether  a  firm  may  purchase  surplus  No.  2 
fuel  oil  pursuant  to  10  CFR  211.10(g)  there¬ 
by  aoc\imulatlng  a  substantially  greater  in¬ 
ventory  than  tt  had  In  previous  summers  in 
anticipation  of  a  significantly  greater  need 
for  that  fuel  next  winter. 

ormpaxTATioN 

The  applicable  provision  of  the  Mandatory 
Petroleum  AUooatlcm  Regulations  Is  10  CFR 
311.33(a),  which  reads  in  pertinent  part  as 
firflows: 

I  31132  Administrative  actions. 

(a)  Inventories  of  crude  oil  and  allocated 
products. 

No  •  •  •  wholesale  purchaser  •  •  •  shall 
accumulate  Inventories  of  any  •  •  •  allo¬ 
cated  product  which  exceed  customary  In¬ 
ventories  maintained  by  that  •  •  •  whole¬ 
sale  purchaser  *  *  *  In  the  conduct  of  its 
normal  business  practices  unless  otherwise 
directed  by  the  FEA  •  •  •. 

This  provision  of  the  regulations  permits 
inventory  accumulation  of  products  such  as 
No.  2  fuel  oil  without  FEA  action  so  long  as 
the  accumulation  is  a  normal  business  prac¬ 
tice.  What  constitutes  a  normal  business 
practice  depends  on  the  facts  in  each  situ¬ 
ation.  However,  where  a  wholesale  purchaser- 
consumer,  such  as  Consolidated,  has  demon¬ 
strated  increased  requirements  for  No.  2  fuel 
oil  as  an  alternative  fuel  for  natural  gas,  we 
believe  that  it  would  be  a  normal  business 
practice 'to  prepare  for  the  anticipated  cur¬ 
tailment  by  acquiring  greater  volumes  of  the 
alternative  fuel  commensurate  with  Its  in¬ 
creased  needs. 

Further,  {  211.22  was  promulgated  to  pre¬ 
vent  hoarding  of  available  supplies  during  a 
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period  of  shortage  when  supplies  are  to  be 
shared  on  an  equitable  basis  by  all  pur¬ 
chasers.  Thus,  when  an  allocated  product  Is 
generally  available  In  surplus  quantities,  as 
during  the  siunmer  months  In  the  case  of 
heating  fuels.  It  would  not  be  contrary  to  the 
purpose  of  f  211.32  fcr  a  firm  to  accumulate 
reasonable  quantities  of  the  product  for  use 
during  the  forthcoming  heating  season. 

In  light  of  the  foregoing  discussion.  It  Is 
our  opinion  that  CmisoUdated  may  accumu¬ 
late  greater  quantities  of  No.  3  fuel  oil  In  In¬ 
ventory  during  the  summer  of  1976  than  It 
did  during  the  cmrespondlng  period  In  1973. 
The  Increased  Inventory  would  be  permitted 
tmder  FEA’s  regulations  In  view  of  the  sub¬ 
stantial  anticipated  Increase  In  Consoli¬ 
dated’s  use  of  No.  3  fuel  oil  and  current  sur¬ 
plus  supplies  of  No.  3  fuel  oil. 

Intebpretation  1976 — 24 
To:  A.  Johnson  &  Co.,  Inc. 

Date:  June  18, 1975. 

Jtulet  Interpreted:  {|  212.2,  312.63. 

Code:  OCW — PI — Import  Exemption. 

On  June  11,  1974,  FEA  received  from  A. 
Johnson  &  Co.  (hereinafter  "A.  Johnson”)  a 
“Request  for  Determination.”  The  request, 
which  has  been  treated  by  the  FEA  as  a  re¬ 
quest  for  an  Interpretation  pursuant  to  10 
C.FJI.,  Part  306,  Subpart  F,  seeks  an  Inter¬ 
pretation  concluding  that  the  herein  de¬ 
scribed  transactions  between  A.  Johnson’s 
foreign  branch  and  Trans  Ocean  Petroleum. 
Inc.  (hereinafter  “Trans  Ocean”)  and  trans¬ 
actions  between  Trans  Ocean  and  Pace  Oil 
Company,  Inc.  (hereinafter  “Pace”)  are  not 
subject  to  price  controls  Imposed  by  reA 
regulations.  In  support  of  Its  request,  A. 
Johnson  has  set  out  In  the  request  the  fac¬ 
tual  and  legal  basis  for  Its  claims.  Comments 
were  solicited  from  Trans  Ocean  by  this  office 
In  view  of  the  impact  on  It  ot  any  decision  on 
this  matter.  After  Initially  deciding  to  sub¬ 
mit  no  comment,  Trans  Ocean's  parent  com¬ 
pany,  Ingram  Cm’poratlon,  responded  on  Au¬ 
gust  14,  1974  and  concurred  In  A.  Johnson’s 
m«norandum. 

A.  Johnson’s  request  came  as  a  result  of 
Its  receipt  of  a  letter  from  the  Internal  Rev¬ 
enue  Service,  which  was  at  the  time  re- 
qwnslUe  for  enforcement  of  FKA  regula¬ 
tions,  on  May  10,  1974,  suggesting  that  prloes 
charged  for  sales  of  niq>htha  by  A.  Johnson 
to  Tkans  Ocean  were  subject  to  and  In  vio¬ 
lation  of  petroleum  pricing  regulations  es¬ 
tablished  by  the  Cost  of  Living  Coxmoll  and 
subsequently  adopted  by  FEA  In  Its  manda¬ 
tory  allocation  and  pricing  regulations.  8pe- 
dflc  mention  was  made  by  the  IRS  of  that 
portion  of  FEA  regiilations  which  prohibit 
a  seller  from  charging  for  any  Item  subject 
to  I  313.93  a  price  In  excess  of  the  lawful 
weighted  average  price  which  the  Item  had 
on  May  16,  1973,  plus  an  amoimt  which  re¬ 
flects,  on  a  dc^ar-for-dollar  basis.  Increased 
costs  of  the  Item. 

FACTS 

A.  Johnson  Is  a  U.S.  corporation  with  Its 
principal  place  of  business  In  the  United 
States.  Among  Its  business  activities  Is  the 
purchase  and  sale  on  the  world  market  of 
various  products.  Including  petroleum  prod¬ 
ucts.  It  conducts  such  transactions  through 
foreign  branches  which  apparently  are  not 
separately  Incorporated  but  those  financial 
operations  are  separately  ooalntalned  for  pur¬ 
poses  of  Internal  accounting.  The  particular 
division  of  the  company  Involved  here  le  Its 
▼eneauelan  branch,  hereinafter  referred  to 
as  “Foreign  Branch,**  which  Is  qualified  to  do 
boatness  In  and  Is  subject  to  taxes  In  Tene- 
■uMa.  In  a  recent  flseal  year,  more  than  60 
peroant  of  Foreign  Branch's  sales  wwe  to 
Arms  In  Western  Europe. 
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In  the  transactions  at  Issue  here.  Foreign 
Branch  purchased  naphtha  from  Conqumla 
Shell  de  Venezuela  (hereinafter  “CB.V."),  a 
non-UJS.  company  with  a  refinery  (^ration 
In  Venezuela.  The  physical  transfer  of  the 
unfinished  naphtha  to  A.  Johnson,  as  wtfl  as 
transfer  of  title,  took  place  In  Venezuela.  In- 
fcomatlon  obtained  by  FEA  Investigations 
Indicates  that  A.  Johnson  A  Co.,  New  York, 
New  Y(^,  made  payment  to  C.S.V.  for  the 
naphtha  delivered  to  Foreign  Branch. 

Foreign  Branch  then  sold  the  unfinished 
naphtha  to  Trans  Ocean,  a  U.8.  omporatlon 
wholly  owned  by  Ingram  Corporation  of  New 
Orleans.  Louisiana.  Such  sales  were  made 
pursuant  to  a  long-term  supply  contract  with 
Trans  Ocean.  Physical  delivery  and  transfer 
of  title  to  Trans  Ocean  occimred  In  Vene¬ 
zuela,  although  Information  provided  to  FEA 
Investigators  Indicates  that  the  proceeds 
from  the  sale  were  received  In  New  York  by 
A.  Johnson  from  Trans  Ocean. 

Tran^  Ocean  subsequently  Imported  the 
unfinished  naphtha  Into  the  United  8tates 
and,  pursuant  to  a  long-term  supply  con¬ 
tract,  sold  the  unfinished  naphtha  to  Pace,  a 
VS.  petroleum  refiner.  Pace  took  title  to  the 
product  at  Its  dock  facility  in  Wilmington, 
Delaware.  Pace  then  refined  and  processed 
the  mq>htha  Into  gasoline  and  marketed  the 
gasoline  In  the  United  States. 

nssux 

Which,  If  any,  of  these  transactions  Is  sub¬ 
ject  to  FEA  price  regulations? 

mTERPRXTATTON 

Section  312.2  of  FEA’s  regulations  (and 
predecessor  Cost  of  Living  Council  regula¬ 
tions)  provides.  In  pertinent  part: 

“This  part  applies  to  each  sale,  lease  or 
purchase  of  a  covered  product  in  the  United 
States  •  *  (Emphasis  added.) 

Section  313.63(b)  of  ^A's  regulations  pro¬ 
vides  an  exemption  from  the  juice  regula¬ 
tions  for: 

“The  prices  charged  for  Imports,  but  only 
the  first  sale  into  VS.  Commerce  are  (sic] 
exempt.” 

The  term  “first  sale  Into  VS.  Commerce” 
Is  not  defined  In  the  regulations.  Moreover. 
It  has  not  heretofore  been  defined  In  any 
previous  decision  or  interpretation  Issued  by 
'the  FEA  and  was  given  only  cursory  Inter¬ 
pretation  by  the  Cost  of  Living  Council. 
Therefore,  the  very  Important  issues  raised 
by  A.  Johnson’s  request  for  Interpretation 
present  In  effect  a  case  of  first  Impression 
for  the  FEA,  and  for  that  reason  an  extended 
discussion  of  the  rationale  for  the  present 
Interpretation  is  warranted. 

At  the  outset  It  sho\ild  be  noted  that  there 
la  a  distinction  between  the  purposes  and 
language  of  11313.2  and  313.63(b),  a  dis¬ 
tinction  which  A.  Johnson  has  failed  to 
recognize  In  Its  request  for  Interpretation. 
The  former  merely  defines  the  scope  of  the 
FEA’s  Intended  Jurisdiction  over  sales  for 
piirpoees  of  the  price  regulations.  It  makes 
It  clear  that  the  FEA  will  not  Impose  price 
controls  on  sales  transactions  occurring 
wholly  without  the  United  States  (l.e.,  trans¬ 
actions  In  which  the  product  Is  physically 
located  outside  the  United  States,  title  to 
the  product  Is  transferred  outside  the  United 
States  and  the  parties  to  the  transaction  are 
not  United  States  companies  or  owned  or 
controlled  ^y  such  compiuiles).  The  basis  for 
this  rule  Is  the  obvious  practical  problem  of 
obtaining  Jurlsdlctkm  over  the  parties  to 
such  transactions  and  detecting  violations 
arising  thereffom.  But  the  fact  that  all  reg¬ 
ulated  sales  must  occur  In  significant  part 
within  the  UJB.  to  provide  a  basis  for  Juris¬ 
diction  does  not  mean  that  the  first  sale  Into 
UB.  commerce,  which  Is  an  exempted  sale, 
must  necessarily  occur  after  the  product 
which  Is  the  subject  of  the  transaction  has 
physically  entered  the  UB. 


23739 

In  arriving  at  a  proper  Interpretation  of 
the  first  sale  exemption,  the  FEA  b**  looked 
at  a  number  of  factors.  First  is  the  language 
of  the  exemption  Itself,  which  refers  not  only 
to  the  first  sale  “Into”  (not  “Ifi”)  U.S.  com¬ 
merce,  but  also  to  "the  prices  charged  for 
Imports.”  The  Juxtaposition  of  these  terms 
suggests  that  the  first  sale  into  UB.  commerce 
Is  one  that  Is  closely  related  In  terms  of  tim¬ 
ing  and  function  with  the  actual  Importa¬ 
tion  process. 

Second  Is  the  rationale  for  the  exemption, 
which  In  part  was  to  minimize  to  the  extent 
possible  disincentives  to  the  importation  of 
crude  oil  and  petroleum  products  which 
might  result  from  domestic  price  regulations. 
It  was  believed  that  the  Imposition  of  price 
controls  at  too  early  a  stage  In  the  ImporU- 
tlon  process  would  have  the  effect  of  encour¬ 
aging  suppliers  to  divert  oil  to  other  coun¬ 
tries  where  they  could  realize  higher  world 
market  prices.  A  second  rationale  was  the 
same  as  that  noted  above  for  { 212.2 — 
namely,  that  the  U.8.  Government  has  prac¬ 
tical  and  Jurisdictional  problems  In  regulat¬ 
ing  transactions  In  foreign  countries.  Thus, 
proper  application  of  the  “first  sale”  exemp¬ 
tion  must  take  cognizance  of  whether  the 
designation  of  a  particular  transaction  as  the 
first  sale  might  have  the  undesirable  result 
of  diverting  Imports  and  whether  It  would 
present  practical  difficulties  In  regulating 
subsequent  transactions. 

On  the  basis  of  these  considerations,  the 
FEA  has  concluded  that  the  first  sale  Into 
UB.  commerce  Is  the  transaction  pursuant 
to  which  the  product  In  question  Is  actually 
Imported  Into  the  United  States.  A  factual 
determination  must  be  made  In  each  case  as 
to  which  of  several  transactions  was  the  one 
“pursuant  to  which”  Importation  In  fact  oc¬ 
curred.  This  question  can  usually  be  resolved 
by  considering  the  domicile  of  the  Inqxurter 
(l.e.,  the  entity  that  has  title  to  the  product 
at  the  time  it  physically  enters  the  UB.)  and 
Its  normal  business  practices.  Thus,  as  a  gen¬ 
eral  rule.  If  the  importer  Is  a  foreign  corpo¬ 
ration,  the  first  sale  Into  UB.  commerce  Is 
the  first  sale  to  a  customer  within  the  United 
States.  However.  If  the  Importer  Is  a  UB. 
company  which  purchases  the  product 
abroad  for  the  purpose  of  Importing  It  Into 
the  United  States,  the  FEA  will  consider  the 
first  sale  Into  U.S.  commerce  to  be  the  sale 
to  such  Importer,  even  though  It  may  occur 
abroad.  Furthermore,  the  FEA  will  presume 
that  a  UB.  firm  which  purchases  a  product 
abroad  and  subsequently  Imports  It  made 
the  purchase  for  the  purpose  of  Importation. 
Such  presumption  can  be  rebutted  by  evi¬ 
dence  that  the  Importer  had  no  Intention  of 
Importing  the  product  at  the  time  it  was 
purchased  and  arrived  at  the  decision  to  Im¬ 
port  It  only  later. 

The  rule  set  forth  herein  accomplishes 
the  objective  of  f213A3(b),  In  that  It  ex¬ 
empts  from  controls  that  transaction  which 
set  In  motion  the  Importation  process,  thus 
avoiding  a  disincentive  to  lmp<ntatlon,  but 
at  the  same  time  achieves  the  desired  pur¬ 
pose  of  making  price  controls  as  comprehen¬ 
sive  as  possible.  Moreover,  such  an  Interpre¬ 
tation  la  full  consistent  with  the  language 
of  i  213.63(b)  and  provides  a  relatively  sim¬ 
ple  test  that  can  be  readily  applied  by  firms 
Involved  In  Importation  of  oil  to  determine 
their  obligations  under  the  FEA  price  regula¬ 
tions. 

Applying  these  rules  to  the  factual  situa¬ 
tion  presented  In  A.  Johnson’s  request  for 
Interpretatlcm.  the  FEA  concludes  that  the 
first  sale  into  UB.  commerce  Is  the  sale  from 
A.  Johnson  to  Trans  Ocean  This  Is  so,  even 
though  actual  delivery  and  transfer  of  title 
occurred  In  Venezuela,  because  Trans  Ocean 
is  a  UB.  eorporatkm  and  becatae  tto  subse¬ 
quent  Importation  of  ttie  product  creates  the 
presumption  that  It  purchased  naphtha  from 
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A  Johnson  tor  the  purpose  of  Importing  It 
Into  the  United  States.  Thus,  Trans  Ocean's 
sale  to  Pace  Is  the  second  sale  In  U.S.  com¬ 
merce  and  Is  subject  to  PEA  price  controls. 

The  conclusion  reached  herein  Is  consistent 
with  the  Cost  of  Living  Council's  few  formal 
interpretations  of  the  first  sale  exemption, 
some  of  which  were  cited  by  A.  Johnson  in 
its  request  for  interpretation.  One  such  In¬ 
terpretation  held  in  effect  that  the  mere  for¬ 
eign  domicile  of  a  company  doing  business 
In  the  United  States  does  not  exempt  It  from 
U.S.  price  controls.!  (clc  Ruling  1972-33,  37 
P.B.  6118,  Mar.  24,  1972.)  A.  Johnson  asserts 
that  this  ruling  implies  that,  conversely,  a 
U.S.  company's  sales  transactions  In  a  for¬ 
eign  country  are  not  subject  to  U.S.  price 
controls.  It  seems  apparent  to  the  FHIA  that 
no  such  Implication  was  intended  by  the  au¬ 
thors  of  Ruling  1972-33,  but  such  a  conclu¬ 
sion  does  seem  to  be  supported  by  {  212.2, 
cited  above.  But  in  any  event,  the  Interpre- 
tationi^the  PEIA  has  adopted  herein  does  not 
result  In  any  of  the  subject  transactions  oc¬ 
curring  in  a  foreign  country  being  subjected 
to  U.S.  price  controls.  It  finds  only  that  the 
first  sale  into  U.S.  commerce — a  sale  that  is 
exempt  from  U.S.  controls— can  occur  when 
the  product  is  physically  located  In  a  foreign 
country  and  does  so  occur  in  this  instance. 

Another  C!ost  of  Living  Council  interpreta¬ 
tion  referred  to  by  A.  Johnson  does  seem 
more  closely  in  point  with  the  present  facts, 
although  the  PEA  disagrees  with  A.  Jc^n- 
son’s  reading  of  it.  Cost  of  Living  CouncU 
Q  &  A  No.  13  (Release  411,  September  19, 
1973)  c  ntained  the  following  relevant  ques¬ 
tion  and  answer: 

"Q.  A  U.S.  firm  receives  imported  goods 
which  it  processes  and  ships  from  a  bonded 
warehouse.  Under  the  customs  laws,  these 
goods  are  not  imports  until  they  are  sold  to 
a  U.S.  purchaser  and  leave  the  bonded  waie~ 
house.  Is  the  sale  from  the  bonded  warehouse 
exempt  under  the  Phase  IV  regulations? 

“A.  No.  Only  the  first  sale  of  an  Import 
into  U.S.  cMnmerce  is  exempt.  A  sale  to  a 
U.S.  purchaser  Is  considered  to  be  the  first 
sale  Into  U.S.  commerce  regardless  of  wheth¬ 
er  delivery  is  taken  inside  or  outside  of  the 
customs  territory  of  the  U.S.  Thus,  the  sale 
which  brings  the  items  to  the  bonded  ware¬ 
house,  although  the  sale  does  not  subject 
the  goods  to  Import  duties.  Is  the  first  sale 
into  U.S.  commerce  for  purposes  of  the  Eco¬ 
nomic  StabUizatlon  Programs.** 

A.  Johnson  asserts,  for  reasons  that  are  not 
entirely  clear,  that  the  firm  in  the  present 
set  of  facts  which  most  closely  resembles 
the  seller  in  the  foregoing  Q  &  A  is  Pace. 
However,  such  a  conclusion  Ignores  the  fol¬ 
lowing  plain  language  of  the  answer:  *‘A  sale 
to  a  UB.  purchaser  is  considered  to  be  the 
first  sale  into  U.S.  conunerce  regardless  of 
whether  delivery  is  taken  inside  or  outside 
of  the  customs  territory  of  the  US."  (Em¬ 
phasis  added.)  The  plain  import  of  the  Q  A;  A 
is  to  the  effect  that  the  sale  to  a  n.S.  firm 
which  is  responsible  fOT  the  importation  is 
the  first  sale  into  U.S.  commerce,  regardless 
of  where  it  occurs.  Thus,  the  Cost  of  Living 
Council  Q  &  A  fully  supports  the  conclusion 
reached  herein  and  is  directly  contrary  to  the 
conclusion  reached  by  A.  Johnson  that  the 


!  This  ruling  was  subsequently  clarified  by 
Ruling  1972-71,  which  held  that  when  a  for¬ 
eign  corporation  sells  to  a  UB.  customer 
either  directly  or  through  a  UB.  subsidiary 
acting  as  a  sales  agent,  that  sale  is  the  first 
sale  into  UB.  commerce  and  is  exempt  from 
price  controls.  But  where  the  foreign  corpo¬ 
ration  transfers  title  to  its  UB.  affiliate,  which 
in  turn  resells  to  a  UB.  customer,  the  first 
sale  is  the  sale  between  affiliates,  and  all 
subsequent  sales  are  subject  to  controls.  (39 
FR  1S273,  July  6, 197S.) 


first  sale  into  UB.  omnmerce  must  actually 
occur  in  the  United  States. 

.  This  interpretation  is  based  upon  informa¬ 
tion  submitted  to  FEA  by  A.  Jcfiinson  and 
as  supplemented  by  FEA’s  own  investigation 
to  the  extent  noted  herein.  This  interpreta¬ 
tion  depends  for  its  authority  on  the  accu¬ 
racy  of  the  factual  statement  contained  here¬ 
in  and  may  be  relied  upon  only  to  the  extent 
that  the  facts  of  the  actual  situation  cor¬ 
respond  to  those  upon  which  the  interpre¬ 
tation  was  based.  See  10  CFR,  Part  206.  In 
addition,  this  Interpretation  is  based  on  the 
assumption  that  the  transactions  described 
herein  were  entered  Into  a  good  faith  with¬ 
out  any  Intention  of  circumventing  appli¬ 
cable  petroleum  price  regulations.  This  in¬ 
terpretation  will  not  be  binding  on  FEA 
should  it  subsequently  be  determined  that 
the  referenced  transactions  were  entered  into 
principally  for  the  purpose  of  evading  the 
price  regulations,  and  in  that  event  the  FEA 
will  not  be  precluded  from  taking  appropri¬ 
ate  action  pursuant  to  10  CFR  i  205.201. 

Interpretation  1975 — 25 
To:  Babcock  and  Wilcox  Co. 

Date:  June  24,  1975. 

Buies  Interpreted:  S{  215.3,  215.5. 

Code:  OCW — OI — ^Burning  of  Petroleum 

Products  by  Power  Generators. 

By  letter  dated  March  25,  1975,  the  Federal 
Energy  Administration's  (“FEA”)  Office  of 
Exceptions  and  Appeals  advised  the  Babcock 
and  Wilcox  Company  (“B&W)  that,  pursu¬ 
ant  to  10  C.F.R.  J§  206.60(b)  and  205.80(b). 
its  request  for  an  exception  to  10  CF.R. 
SS  215.3  and  215.5  was  being  treated  solely  as 
a  request  for  Interpretation  of  FEA's  regula¬ 
tions  and,  therefore,  the  request  was  being 
referred  to  the  FEA  Office  of  General  Coim- 
sel,  which  has  the  responsibility  for  inter¬ 
preting  the  regulations.  The  request  for  ex¬ 
ception  was  dismissed  without  prejudice. 

FACTS 

This  request  for  Interpretation  pertains  to 
power  generators  proposed  to  be  Installed  at 
B&W's  welded  tube  mill  (“Plant'*)  located  in 
Alliance,  Ohio.  The  Plant  currently  operates 
two  coal  fired  boilers  that  are  used  to  pro¬ 
vide  process  and  space  heating  steam.  B&W 
has  asserted  in  documents  provided  to  FEA 
that  continued  operation  of  the  two  coal  fired 
power  generators  la  impracticable  because 
repair  of  the  units  is  inqiossible:  spare  parts 
are  no  longer  available;  and  the  units  will 
not  accommodate  the  planned  expansion  of 
the  Plant.  In  addition,  the  continued  use  of 
coal  to  fire  the  power  generators  will,  with¬ 
out  use  of  coal  with  a  sulfur  content  of  .76 
percent  or  lower,  or  the  Installation  of  flue 
gas  desulfurization  equipment,  place  the 
Plant  in  violation  of  the  Ohio  Environmen¬ 
tal  Protection  Agency's  regulations  upon  the 
July  1.  1975  expiration  of  a  variance  granted 
by  that  agency.  For  these  reasons,  B&W  as¬ 
serts  that  replacement  at  the  power  gener¬ 
ators  is  essential,  and  B&W  is  proposing  to 
replace  those  units  with  new  oil  fired  power 
generators. 

INTERPRETATION 

Issue:  Is  the  binning  of  petroleum  prod¬ 
ucts  by  B&Ws  power  generators  proscribed 
by  I  216.3,  or  are  such  generators  “new  power 
generators”  within  the  meaning  of  i  216.6. 

B&W  has  in  its  submission  stated  that  it 
Intends  to  replace  the  power  generators  that 
on  December  7,  1973  were  fired  with  coal, 
with  new  oil-fired  generators.  FEA  assumes, 
therefore,  that  oil  firing  is  not  being  obtained 
by  modification  of  the  existing  coal-fired 
power  generators.  In  addition.  FEA  assumes 
that  the  new  power  generators  have,  indi¬ 
vidually  or  in  combination,  a  total  firing  rate 


of  50  million  Btu’s  per  hour  or  greater.  It  is 
apparent  from  the  factual  presentation  that 
the  new  units  will  be  utilized  in  commercial 
operation. 

Th>ire  are  two  sections  of  10  CJP.R.  Part 
216  that  potentially  are  applicable  to  the 
situation  described  by  B&W. 

I  216.3  Power  generators  burning  nonpetro¬ 
leum  products. 

(a)  No  petroleum  product  shall  be  sold  or 
otherwise  provided  to  or  accepted  by  any  firm 
for  burning  under  power  generators  that 
were  not  using  a  petroleum  product  on  De¬ 
cember  7,  1973. 

i  216.6  New  power  generators. 

Any  firm  with  power  generators  which  com¬ 
menced  commercial  operations  after  Decem¬ 
ber  7,  1973  shall  not  utilize  any  petroleum 
products  with  sulfur  content  by  weight  lower 
than  that  needed  to  meet  Primary  Ambient 
Air  Quality  Standards  or  to  comply  with  EPA 
(Environmental  Protection  Agency]  new 
source  performance  standards  (40  Part 

60)  or  for  startup  until  30  days  prior  notice 
of  such  intended  use  had  been  provided  the 
FEA  pursuant  to  f  216.7. 

If  the  “l  ew”  B&W  power  generators  are  in 
replacement  of  the  coal  fired  units,  rather 
than  modification  of  such  units,  the  prohibi¬ 
tion  against  the  purchase  by  or  sale  to  B&W 
of  petroleum  products  tar  use  in  such  gen¬ 
erators,  as  stated  in  {  216.3(a),  is  not  appli¬ 
cable.  Section  216.3  only  applies  to  power 
generators  in  commercial  operation  on  De¬ 
cember  7,  1973,  that  were  not  using  petro¬ 
leum  products  on  that  date. 

Since  the  proposed  power  generators  would 
be  commencing  commercial  operations  after 
December  7,  1973,  they  are  now  power  gen¬ 
erators  within  the  meaning  of  Part  216  and 
are  subject  to  the  requirements  of  |  216.5. 
That  section,  however,  does  not  allow  new 
powM*  generators  to  bum  petroleum  prod¬ 
ucts  with  a  “sulfur  content  by  weight  lower 
than  that  needed  to  meet  Primary  Ambient 
Air  Quality  Standards  or  to  comply  with 
EPA  new  source  performance  standards  (40 
C.FH.  Part  69)  •  •  •.**  In  addition,  such 
petroleum  products  shall  not  be  utilized 
until  “30  days  prior  notice  of  such  Intended 
use  has  been  provided  the  FEA  pursuant  to 
I  215  7.”  Subject  to  the  sulfur  content  re¬ 
strictions,  there  is  no  prohibition  in  Part 
215  against  the  burning  of  petroleum  prod¬ 
ucts  by  B&W's  new  power  generators,  but  the 
30-day  notice  requirement  must  first  be 
satisfied. 

Interpretation  1975 — 26 
To:  Pan  American  WcM*ld  Airways,  Inc. 

Date:  June  27, 1976. 

Rules  Interpreted:  |g  210.21,  210.33,  211.61, 
Code:  GCW — AI — ^Definition  at  United 

States,  Bonded  Fuel;  ^nded  Fuel  Exemp¬ 
tion;  Guam. 

(Text  omitted  because  Interpretation 
10'76 — ^26  has  similar  facts  and  presents  es¬ 
sentially  the  same  issue  and  FEA  interpretive 
statement  as  Interpretation  1975 — 8.) 

Interpretation  1976—27 
To:  Pacific  Lighting  Exploration  Co. 

Date:  June  30, 1976. 

Rule  Interpreted:  f  212.72. 

Code:  QOW — PI — ^BPCL,  Unitization,  Defini¬ 
tion  of  Pn^ierty. 

This  is  in  response  to  your  request  of  Octo¬ 
ber  1,  1974  for  an  interpretation,  filed  in 
behalf  ot  Pacific  Lighting  Exploration  Com¬ 
pany  (“Pacific"),  as  to  whether  crude  oU 
INoductlon  from  “Well  No.  S4-A'*  located  in 
the  Sooner  Trend  IClddle  Layton  Sand  Ublt 
(8TMLS  Unit)  in  Kingfisher  County,  C^la- 
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bonui.  ta  •ubjeot  to  «Im  oaUlng  prloe  nUe  of 
I212.7S  of  to*  Federal  Knergy  Administra¬ 
tion  Begulatlona. 

TACm 

Tb»  SFimS  unit  was  unlUaed  In  1SM7. 
trader  ttie  **Flan  ot  UnlUaatlon’*  for  Uie 
emtUS  Unit,  ttie  on  and  gaa  rlghta  arising 
from  leasee  or  fee  intereets  respecting  aer- 
eral  separately  owned  tracts  of  property  are 
tcougbt  under  tlM  cocxmon  oocitrol  of  a 
■iTiyie  “unit  operator”  for  the  purpoee  of 
facilitating  the  use  of  enhanced  recovery 
techniques  In  prodticlng  crude  oil  from  the 
oil  en/1  gas  formation  underlying  the  STMI^ 
Unit.  In  Jixne  of  1973.  a  new  weU  IdentUled 
as  Well  No.  3*-A  was  drilled  on  the  Fore¬ 
man  Lease  which  la  located  within  the 
ffTMLS  Unit  and  which  la  subject  to  the 
Plan  of  UnltlaaUon.  „ 

PaclOo  amerts  that  the  drilling  of  Wdl 
No.  84^  increased  the  productton  and  the 
leoovsraMe  reserves  from  the  Forem^  Lease, 
Pacific  further  aaserts  that  the  driUlng  of 
WeU  No.  »4-A  did  not  result  In  the  dhnlnu- 
tton  of  production  from  any  other  lessee  in 
ttM  8TMLS  Unit. 

xasoa 

The  question  presented  ^ 

method  by  which  Padfie  s^ 
lawful  price  under  FKA  price  ragulattoM  to 
erude  oU  production  from  the 
Pacific  argues  that.  In  light  of  the  f^ 
the  firming  of  WeU  No. 
the  productton  and  the  reeovwable 
from^  entire  8TULB  Unit,  the  f 

production  for  the  Foreman  ^ 

oeete  the  base  produdfon  control  levaiwr 
that  lease  should  b#  deemed 
petroleum.-  as  defined  In  10  OT 
i^cb  may  be  sold  without  regard  to  tbs 
celling  price  rule  of  10  CWl  *12.74. 

UrmFBXTSTIOM 

section  aia.74  of  F*A*» 
tzoleum  Price  Begulatlons  provtoes  t^ 
“new”  and  “relessed-  crude  petroleum 
duced  and  sold  from  a  proper^  may  be  ^ 
without  respect  to  the  oefUng  prloe  ap- 
^oable  to  “old”  crude  petroleum  under 
I  919  7S 

Production  of  "new”  and 
uetrolfnim  ti  determined  under  I  *1*^  ^ 
to  whether  production  exceeds  toe 
base  prodwtlon  control  level  of  a  property. 
Pw^Mt  to  I  aia.T*  -base  productto  «»- 
M  level  crude  petrole\xm"  for  a  particular 
nroperty  means :  . 

••(11  If  crude  petroleum  was  produced  and 
sold  ftom  that  property  In  every  month  ^ 
187*  the  total  number  of  barrels  of  domee^ 

that  nroperty  in  the  same  month  of  1*72, 
(31  If  domestic  crude  petroleum  was  not 
pr^uoed  and  sold  from  that  jarope^  to 
month  of  187*.  the  number  U 

barrels  of  domestic  crude  petr^um  p^ 
duced  and  sold  from  that  property  to  187* 

defined  to  1*1*  7*  a. 

right  which  arises  from  a  lease  or  mun  a  to 
l^creet  to  produce  domeetle  crude  petro- 
leum  ”  Beoai*e  the  197*  production  from  a 
property  la  required  to  calcuUte  "base  pro¬ 
duction  ocmtrol  level  crude  petroleum,  a 
firm  must  make  reference  to  the  lease  «  fee 
totscset  which  was  to  existence  to  197*  to 
define  the  property  involved.  This  r^ulre- 
ment  Is  refiected  to  I  210A*.  which  defines 
“property”  as  "the  rlj^t  that  arises  • 

to  existence  in  197*  or  from  a  fee  In¬ 
terest  to  produce  crude  oil  to  exlstei^  to 
197*  Is  coextensive  with  the  term  *prop- 
erty*  i»ed  to  I  *l*.7a  for  purposes  of  detor- 
mtwiTtg  Tiase  production  control  levrt  crude 
petroleum.*  - 

Where,  as  to  this  case,  the  right  to  produce 
domestic  crude  petroleum  arises  from  the 


combination  of  several  leases  and/or  fee  In¬ 
terests,  a  firm  must  aggregate  those  lesass 
and  Interests  to  determining  the  “property” 
to  which  reference  Is  made  to  establishing 
toe  base  production  control  level.  See,  for  ex¬ 
ample.  Paragraphs  4.1  and  4.*  of  the  “Flan 
of  Unttlsation”  which  have  the  elieot  of  pool¬ 
ing  the  producttrm  from  toe  unit,  and  of 
amending  the  prior  rights,  leases  and  con¬ 
tracts  to  the  extent  necessary  to  accomplish 
such  pooling.  It  la  to  fact,  the  essence  of  the 
“Plan  of  Unltlsatlon”  that  the  former  lease 
or  fee  Interest  on  which  a  particular  well  Is 
located  Is  Irrelevant.  See.  for  example,  the 
definition  of  “unit  production-  to  Paragraph 
lA.  which  means  “all  Ott  *  *  *  produced  from 
toe  Unit  Area  •  •  •  regardless  of  the  well  or 
tract  within  the  Unit  Area  from  which  same 
Is  produced.-  Accordingly,  the  entire  STlflS 
Unit  constitutes  toe  “property”  which  is 
relevant  for  the  ptirpoee  of  establishing  toe 
amounts  of  “ol^-  “new,-  and  -released- 
crude  petroleum  which  are  currently  pro¬ 
duced  from  toe  unit.  Thus,  all  the  produc¬ 
tion  from  the  lease  subject  to  toe  Plan  of 
Unltlsatloa  during  197*  most  be  taken  tato 
accoxmt  to  determining  the  base  productton 
control  level  of  toe  8TMLS  Unit,  and,  slmi- 
iarly,  the  total  of  ctirrent  production  from 
the  entire  unit  must  be  ccmstdared  In  calcu- 
lattog  the  amounts  of  -new-  and  -released- 
crude  petroleum  which  may  be  sold  without 
respect  to  toe  celling  price. 

ZamannsTiost  1975 — *9 

(No  InterpretatUm  designated  1975 — **  was 
Issued.) 

InmpaRATioir  1975 — M 
To:  O.  B.  Kadane  h  Sons. 

Date:  July  1*.  1975. 

Buie  Interpreted:  Supart  D. 

Code:  OCW— FT— Dsfinltten  of  Ouds  Oil.  Be- 

Bldual  Fuel  OU. 

This  Is  to  response  to  your  letter  of  De¬ 
cember  4.  1974,  requesting  an  Interpretation 
of  reA  regulations  as  they  ai^ly  to  the  jwo- 
duotlon  of  crude  oU  from  toe  Banning  lAass 
at  the  West  Newpcwt  Field  to  Orange  County, 
Oallf<Hiila.  After  consideration  of  the  Infor¬ 
mation  contained  to  toe  request  (both  writ¬ 
ten  and  verbal),  and  the  relevant  authorities, 
toe  Federal  Knergy  Administration  has  de¬ 
termined  that  toe  proper  Interpretation  Is 
that  which  follows. 

rscrs 

O.  E.  Kadane  A  Sons  (“Kadane”)  Is  the 
producer  of  crude  oU  from  the  Banning 
Lease  at  toe  West  Newport  Field  to  Orange 
County.  California.  Since  1958,  Kadane  has 
operated  an  enhanced  recovery  project  (the 
so-called  -fire  fiood”  technique),  which  in¬ 
volves  the  Ignition  and  controlled  burning 
under  controlled  pressure  (to  situ  combus¬ 
tion)  of  a  part  of  the  heavy  crude  oil  to  the 
reservoir  on  the  Banning  Lesise.  Kadane  has, 
since  1956,  sold  the  crude  <dl  produced  from 
the  Banning  Lease  to  Standard  Oil  of  (Tall- 
fomla  ("Standard”)  for  use  as  a  refinery 
feedstock. 

wa/ianw  requests  an  Interpretation  that  the 
production  from  the  Banning  Lease  is  not 
“erude  oil”,  as  that  term  Is  defined  under 
FBA  regulations,  because  the  to  situ  combus¬ 
tion  process  significantly  alters  the  chemical 
composition  of  the  crude  oil  to  the  reservoir, 
and  the  resultant  production  meets  the  tech¬ 
nical  specifications  for — and  therefore  should 
be  classlfisd  as— “residual  fuel  oil”,  as  that 
term  Is  defined  under  FBA  regulations.  Ka¬ 
dane  proposes  to  terminate  Its  contract  with 
Standard— under  which  the  product  Is  cur- 
rmUy  sold  as  erude  oU— and  to  market  toe 
product  Instead  as  residual  fuel  oQ  through 
the  services  of  Armour  OU  Company,  a  re¬ 


finer,  to  various  end-users  for  use  to  ships’ 
bunkers  or  as  Industrial  fuel,  as  the  market 
and  FEA  allocation  requirements  applicable 
to  residual  fuel  oU  warrant.  The  product 
would  be  priced  as  a  “new  item”,  under  the 
Kadane  proposal,  pursuant  to  i  *13.111. 

ISSDX 

The  Issue  presented  by  this  request  Is 
whether  toe  production  from  the  Banning 
Lease  Is  properly  treated  as  crude  oU  or  as 
residual  fuel  oil  for  pinrposes  of  FEA  regula¬ 
tions. 

nrrxBrxxTATioi* 

The  Mandatory  Petroleum  Price  Regula¬ 
tions  provide  a  regulatory  scheme  that  Is 
structured  to  terms  of  the  four  major  seg¬ 
ments  of  the  petroleum  Industry.  While  the 
price  rsgulatkms  are  accordingly  divided 
basically  Into  fo\ir  subparts,  corresponding 
to  activities  by  producers,  refiners,  gas  proc¬ 
essors.  and  resellers  and  retailers,  respec¬ 
tively,  they  M>Pl7  to  all  facets  of  the  petro- 
Isum  todnstry  tovoivtog  a  “sale,  lease  or  pur¬ 
chase  ot  a  covered  product  to  toe  United 
States-  (10  CFR  *1*A).  Thus,  by  virtue  of 
this  regulatary  framewo^  each  particular 
activity  must  generally  be  regulated  pursuant 
to  osM  ot  toe  defined  subparts,  to  the  exclu¬ 
sion  of  the  others,  even  though  that  partic¬ 
ular  acttvlty  may  not  be  preclselF  the  same 
as  toe  majority  of  those  activities  to  which 
toe  Bubpart  Is  expressly  directed.  For  ex¬ 
ample.  before  toe  adoption  of  special  provi¬ 
sions  to  Bubpart  K  (|  *1*161,  et  seq.)  for  the 
pricing  of  natural  gas  liquids,  gas  processors 
were  subject  as  refiners  to  the  refiners’  price 
rules  In  Subpart  B  (I  *13.81.  et  seq.).  In  an¬ 
other  example,  FEA  has  ruled  that  a  firm  that 
redalms  erude  oil  from  the  salt  water  gen- 
ssmted  by  oO  aiul  gas  wells  and  from  the 
bottoms  ot  pits  In  which  the  salt  water  Is 
often  stored.  Is  a  producer  of  crude  petroleum 
within  the  meaning  of  Subpart  D  of  the  price 
regulations.  (Tssoro  Fetroleum  Corp.,  2  PEA 
f  80,514.) 

Bubpart  D  of  toe  price  regulations  (f  *13.71, 
et  seq.)  applies  to  producers  of  crude  petro¬ 
leum.  Baaed  upon  toe  facts  presented  In  your 
request.  It  Is  our  Interpretation  that  the  op- 
eratton  to  whldi  Kadane  is  Involved  Is  prop¬ 
erly  regarded  as  the  production  of  domestic 
erode  petroleum  (and  therefore  subject  to 
the  producers*  price  rules  to  Bubpart  D), 
even  though  toe  crude  oil  produced  from 
toe  Banning  Lease  might  arguably  satisfy 
toe  technical  specifications  of  “residual  fuel 
oil-  as  well  as  being  Included  vrlthln  the  ge¬ 
neric  classification  of  “crude  oil.”  The  sub¬ 
stance  produeed  from  toe  Banning  Lease 
has,  since  1956,  been  sold  pursuant  to  a  con¬ 
tract  with  Standard  as  “crude  oil”  for  use  as 
a  refinery  feedstock.  To  interpret  RA  regu¬ 
lations  as  calling  for  toe  treatment  of  the 
erude  oil  produced  from  the  Banning  Lease 
as  “residual  fuel  oU”  would  require  a  radical 
departure  from  the  historical  treatment  of 
toe  Banning  Lease  production  by  Kadane 
Itself. 

Despite  the  surface  appeal  of  Kadane's  ar¬ 
gument  that  the  “fire  flo^”  technique  oper¬ 
ates  partially  to  crack  the  crude  oil  to  the 
reservoir,  and  that  toe  resulting  operation 
qualifies  Kadane  as  a  “refiner”,  as  that  term 
Is  defined  to  |  *13.81.  attempting  to  apply 
the  refiners’  prloe  rules — ^whlch  are  based  on 
Ifay  15,  1978  prices  pliw  toe  Increased  cost 
of  erude  oil  purchased  or  landed  each 
month — ^reveals  the  Inherent  flaw  In  the 
proposal.  In  sum,  notwithstanding  the  argu¬ 
ably  dual  characteristics  of  the  crude  oil 
'  produced  from  toe  Banning  Lease,  toe  oper¬ 
ation  of  toe  lease  Is  nevertheless  properly 
categoriaed  as  a  productioii  activity  yielding 
crude  ott,  no  different  than  It  has  been  since 
well  before  the  advent  of  the  RA  regu¬ 
lations. 
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IimKPBETATION  1B76 — 30 
To:  Continental  Oil  Co. 

Date:  June  27.  1975. 

Rule  Interpreted:  {  211.25(c). 

Code:  OCW — ^AI — Borrow-Pay  Back  Rule. 

Your  letter  of  January  17.  1976  on  behalf 
of  Continental  OU  Company  (“Conoco")  re¬ 
quested  an  Interpretation  of  1211.25(c)  ot 
the  Mandatory  Petroleum  Allocation  Regu¬ 
lations  [10  CPR  211.25(01  regarding  the 
borrow-pay  hack”  provision  available  to  sup¬ 
pliers  and  wholesale  purchasers. 

FACTS 

During  1974  Conoco  placed  some  of  Its 
petroleum  supplies  In  storage  facilities  not 
under  the  control  of  Conoco  employees  and 
frcun  which  certain  of  Conoco's  purchasers 
withdrew  product  from  time-to-tlme.  These 
facilities  are  located  In  areas  where  Conoco’s 
wholesale  purchasers  conduct  their  busi¬ 
nesses.  The  operators  of  these  facilities 
maintain  recmxls  of  srlthdrawal  which  are 
periodically  sent  to  Conoco. 

Conoco  is  aware  that  some  of  its  whole¬ 
sale  purchaser-resellers  withdrew  nu>re  allo¬ 
cated  products  than  they  were  entitled  to 
purchase  during  1974  under  FEA’s  regula¬ 
tions.  However,  because  of  accoimting  de¬ 
lays.  Conoco  states  It  could  not  know  which 
of  Its  purchasers  had  overdrawn  during  1974 
and  by  what  amoxmt  until  early  1976. 

Conoco  would  like  to  deduct  during  197B 
an  amount  of  product  equal  to  the  1974  ov¬ 
erdraw  from  the  amount  of  product  a  pur¬ 
chaser  is  entitled  to  purchase  during  1975. 

IBSTTS 

The  issue  presented  for  consideration  Is 
whether  a  supplier  may  deduct  in  1976  from 
a  wholesale  purchaser’s  allocation  entitle¬ 
ment  an  amoxmt  of  product  equal  to  the 
volume  of  that  product  which  the  wholesale 
purchaser  overdrew  during  1974. 

INTERPBETATION 

The  applicable  provision  of  the  MandatcMy 
Petroleum  Allocation  Regulations  is  10  CFR 
211.25(c).  which  reads  as  foUows: 

(c)  To  accommodate  seasonal  and  other 
fluctuations  In  both  supply  and  demand, 
such  as  requirements  for  agricultural  pro¬ 
duction,  suppliers  and  wholesale  purchasers 
may  agree  between  and  among  themselves 
either  to  borrow  on  future  allocations  ot  to 
defer  current  allocations  or  both  on  a  volume 
for  volume  basis  within  the  total  allocations 
for  one  calendar  year  as  long  as  such  ar¬ 
rangements  do  not  result  In  an  Involuntary 
reduction  In  allocations  to  other  wholesale 
purchasers. 

For  the  purpose  of  this  interpretation  we 
will  assume  that  Conoco’s  customers  agreed 
with  Conoco  to  repay  any  overdraws  of  their 
entitlement.  Section  211.25(c)  permits  “bor¬ 
row-pay  back”  on  a  volume  for  volume  basis 
of  allocated  products  between  suppliers  and 
wholesale  purchasers  within  a  calendar  year. 
A  deflnlte  period  of  time  during  which  all 
transactions  under  §  211.26(c)  must  be  com¬ 
pleted  Is  necessary  so  that  FEA  can  test 
compliance  with  the  reg\ilations.  .Section 
211.25(c)  clearly  refers  to  a  calendar  year  as 
the  definite  period  during  which  transac¬ 
tions  for  that  period  must  be  completed. 
Consequently,  adjustments  piursuant  to 
i  211.25(c)  for  1974  mvist  have  been  made 
during  1974,  not  partly  In  1974  and  partly 
In  1975. 

TherefOTe,  It  is  otu*  (pinion  that  Conoco 
may  not  deduct  from  a  wholesale  purchaser’s 
1975  allocation  entitlements  an  amount  of 
product  equal  to  the  volume  of  that  prod¬ 
uct  wbl<h  that  wholesale  purchaser  over¬ 
drew  In  1974. 


It  should  be  obsOTved  that  it  was  Conoco’s 
obligation  under  PSA’S  regulatlOTis  to  moni¬ 
tor  its  transactions  under  I  211.36(e)  to  pre- 
vOTit  its  ciirrent  problem.  In  computing  its 
allocation  fraction  for  each  period  ^ich 
oorresponded  to  a  bass  period  during  1974, 
Conoco  had  a  basis  for  determining  well  in 
advance  of  December  1974  which  of  its  pur¬ 
chasers  were  in  danger  of  causing  a  violation 
ot  f  211.25(0)  and  could  have  acted  to  make 
a  compensating  adjustment  before  the  end 
of  1974. 

IKTEBPRETATION  1976 - 31 

To:  Continental  Oil  Co. 

Date:  August  20,  1975. 

Rules  Interpreted:  H  211.26,  212.31. 

Code:  OCW— AI,  PI— Base  Period  Supfflier, 

Commission  A^nt,  Class  of  Purchaser. 

By  letter  of  May  7.  1975,  Continental  Oil 
Company  (Continental)  requested  an  Inter- 
ixetatlon  of  the  Mandatory  Petroleum  Al¬ 
location  and  Price  Regulations  as  they  apply 
to  a  pn^Msed  change  in  Ckmtlnentars  mar¬ 
keting  operations. 

FACTS 

We  understand  that  Continental  proposes 
to  change  its  marketing  operations  in  the 
States  of  Arkansas  and  Texas.  At  the  pres¬ 
ent  time.  Continental  supplies  rMlned  petro- 
leiun  products  (motor  gasoline,  middle  dis¬ 
tillates,  lubricating  oils  and  greases)  in  Ar¬ 
kansas  and  Texas  directly  to  the  following 
various  Jlypes  ot  purchasers: 

(1)  Continental  owned  and  operated  retail 
sales  outlets,  each  of  which  is  a  wlK^esals 
purchaser-reseller; 

(2)  Continental  owned  retail  sales  outlets 
leased  to  and  operated  by  branded  inde¬ 
pendent  marketers,  each  of  which  is  a  whole¬ 
sale  purchaser-reseller; 

(3)  Jobbers,  which  are  branded  Independ¬ 
ent  marketers  and  each  of  which  is  a  wh<4e- 
sale  purchaser-reseller; 

(4)  Commission  agents  which  operate  bulk 
plants,  each  of  which  may  be  a  wholesale 
purchaser-reseller;  and 

(5)  Wholesale  purchaser-cOTisumers  an(P 
end-users  supplied  directly  by  Continental. 

According  to  its  request.  Continental  is 
planning  to  sell  to  various  purchasers  (the 
"Purchasers”)  z  of  its  Conoco  brand  service 
stations  and  z  bulk  plants  and  z  “vacant 
sites”  In  Texas  and  Arkansas.  Specifically, 
Continental  woiUd  convey  to  the  vaiioiis  Pur¬ 
chasers  its  title  to  real  estate  and  Improve¬ 
ments  Involved,  and  where  Continental  leasee 
the  real  property  or  Improvement,  It  would 
secure  an  assignment  of  the  lease  to  the  Pur¬ 
chaser.  The  request  further  states  that  Coti- 
tlnental  Intends  to  assign  lease  agreements 
and  contracts  with  wholesale  ptircbasers  and 
end-users  to  the  various  Purchasers,  who 
would  then  be  responsible  fOT  fulfilling  the 
terms  of  the  lease  agreements  and  contracts. 

Continental  would  enter  into  ten  year  sup¬ 
ply  contracts  with  each  Purchaser.  As  stated 
by  Continental,  “The  supply  contract  Is  sub¬ 
ject  to  the  FEA  MandatOTy  Petroleum  Al¬ 
location  Regulations  and  obligates  each  Pur¬ 
chaser,  with  FEA  approval,  to  assume  Con¬ 
tinental’s  supply  obligations  for  the  trans¬ 
ferred  properties  and  accounts.  Continental’s 
supply  obligations  for  the  •  •  •  properties 
and  accounts  would,  then,  apply  only  to  the 
•  •  •  purchasers.” 

AiaOT:ATION  ISSUES  FOX  INTERPRETATION 

The  allocatlOTi  Issues  for  IntOTpretation  are 
whether  a  supplier  substitution  pursuant  to 
10  CFR  {  211.25(a)  requires  FEA  approval  and 
whether  a  base  period  supplier  which  uses  a 
substitute  supplier  Is  rHleved  of  its  supply 
obligation  to  Its  customers  which  are  sup¬ 
plied  by  the  substitute  supplier. 


INTBMETATION 

General 

10  CFR  I  211J»(a)  provides  that 

Any  supi^er  may  arrange  to  supply  any 
purchaser  which  is  entitled  to  receive  an  al¬ 
location  fiOTn  it  through  another  supplier 
OT  sui^liers  in  accOTdance  with  nOTmal  busi¬ 
ness  practices.  The  pxuchaser  shall,  however, 
be  entitled  to  receive  the  same  amount  of  an 
allocated  product  from  the  substituted  sup¬ 
plier  that  It  would  recelvb  if  it  were  directly 
supplied  by  the  original  supplier  using  that 
supplier’s  allooation  fraction. 

’Thus,  1 211.35(a)  provides  a  means  for  base 
period  suppliers  to  meet  their  supply  obliga¬ 
tions  to  base  period  and  assigned  custOTners 
other  than  by  direct  delivery  of  product  by 
the  base  period  supplier.  Such  arrangements 
are  discretionary  imder  the  clear  language 
of  the  rule  and  therefore  may  be  entered  Into 
voluntarily  with  the  consent  of  the  base 
period  supplier  and  the  substitute  supplier. 
In  addition,  a  base  period  supplier’s  cus¬ 
tomers  supplied  by  a  substitute  supplier  are 
entitled  to  receive  allocations  based  upon  the 
base  period  supplier’s  allocation  fraction, 
rather  than  that  of  the  substitute  supplier. 
No  provision  in  the  rule  requires  prior  FEA 
approval  ot  such  arrangements.  FEA  may, 
however,  under  certain  circumstances  order 
the  tennlnation  of  substitute  suppllOT  ar¬ 
rangements.  E.g.,  Whltco,  Inc.,  2  FEA  83,170 
(June  3,  1976) . 

A  siqipller  which  arranges  to  supply  Its 
base  period  and  assigned  customers  through 
a  substitute  supifiler  is  not  relieved  of  its 
regulatory  supply  obligstion  to  those  cus¬ 
tomers.  Thus,  while  the  substitute  supplier 
may  have  a  contractual  obligation  to  the  base 
period  supplier  to  supply  products  to  the 
base  period  supplier’s  customers,  the  reg¬ 
ulatory  obligation  to  supply  still  rests  with 
the  base  period  supplier.  Of  course,  as  long  as 
the  substitute  suppler  arrangement  in  fact 
provides  a  customer  with  his  proper  alloca¬ 
tion,  the  regulatory  obligation  of  the  base 
period  supplier  is  discharged. 

In  order  to  terminate  the  regulatory  sup¬ 
plier/purchaser  relationships  between  Con¬ 
tinental  and  its  customers  and  have  relation¬ 
ships  assigned  to  other  suppliers,  there  are 
several  avenues  open  to  Continental.  10  CFR 
I  311.14(d) ,  for  example,  provides  as  follows: 

(d)  Any  refiner.  Importer,  ot  other  sup¬ 
plier  which  has  significantly  reduced  or 
which  Intends  to  reduce  marketing  or  dis¬ 
tribution  activities  in  any  region  or  area 
and  which  is  required  by  PEA  regulations  to 
supply  its  base  period  and  assigned  whole¬ 
sale  purchasers  in  that  region  or  area  may 
apply  to  the  National  FEA  to  seek  a  change 
in  the  method  of  supplying  such  whole¬ 
sale  purchaser.  The  FEA  may  order  the  re¬ 
assignment  of  wholesale  purchasers  or  end- 
users  from  one  supplier  to  another.  Pending 
action  by  the  National  FEA  on  such  applica¬ 
tion,  such  refiners.  Importers  and  suppliers 
are  under  &  continuing  obligation  to  provide 
allocations  to  all  their  base  period  and  as¬ 
signed  wholesale  purchasers  in  any  region  or 
area  either  directly  or  through  a  substitute 
supplier  in  accordance  with  {211.25. 

Further,  as  you  know,  FEA  will  consider 
terminating  supplier /purchaser  relationships 
on  a  case-by-case  basis  where  the  customer 
agrees  to  the  termination  and  another  sup- 
pliOT  Is  willing  to  have  the  customer  as¬ 
signed  to  it. 

Commission  agents 

I  note  that  you  have  not  asked  whether 
your  bulk  plant  commission  agents  are 
wholesale  purchaser-resellers  within  the 
meaning  10  C7FR  {211.61,  although  from 
the  materials  submitted  In  connection  with 
your  request,  it  would  appear  that  they  do 
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qualify  M  wholesale  porchaser-reeeUeraL  A« 
you  may  know,  FKA  Ruling  197fr-8  prorldes 
guidance  with  reepect  to  this  lesae  and  I  am 
enclosing  a  copy  for  your  Information. 

'  I  would  otiserre,  however,  that  If  yoiur  com* 
mission  agents  are  wholesale  p\irchaser-re- 
seUera,  the  customers  which  they  serve  would 
have  a  supplier/purchaser  relationship  srlth 
the  commission  agent  as  their  base  period 
supplier  and  not  with  Continental.  There¬ 
fore,  a  dedskm  to  substitute  a  Purchaser  as 
a  supplier  for  a  commission  agent's  cus¬ 
tomer  would  Involve  the  commission  agent, 
as  the  base  period  supplier,  and  the  Pur¬ 
chaser  as  the  substitute  supplier. 

Further,  to  the  extent  that  a  commission 
agent  is  a  wholesale  purchaser-reseller,  bis 
conversion  to  Jobber  status  would  not  re¬ 
quire  Continental  to  consider  him  as  a  sub¬ 
stitute  supplier  in  dealing  with  bis  base  pe¬ 
riod  and  assigned  customers.  As  a  wholesale 
purchaser-reseller,  the  commission  agent  Is 
the  supplier  the  firms  It  currently  serves 
and  Continental  Is  presently  required  to  allo¬ 
cate  directly  to  the  commission  agent  and 
the  agent,  as  a  supplier,  then  allocates  to 
Its  customers. 

Finally,  If  your  commission  agents  are 
wholesale  purchaser-resellers,  you  may  sup¬ 
ply  them  through  a  substitute  supplier  as 
you  would  any  other  purchaser. 

PBicx  ISSUE  roa  intexpretation 

The  price  Issue  for  Interpretation  Is  what 
prices  may  be  charged  by  Continental  to  the 
Purchasers  of  Its  marketing  assets  In  view 
of  the  fact  that  some  of  those  Purchasers 
already  buy  product  from  Continental,  either 
In  the  same  class  of  purchaser  context  or 
in  another  such  context,  and  some  of  tboee 
Purchasers  do  not  now  buy  product  from 
Continental. 

INTKXPRETATION 

While  PEA  has  a’ “new  product”  rule,  un¬ 
der  which  special  pricing  provisions  apply  to 
govern  the  prices  which  may  be  charged 
when  a  producer  ot  seller  markets  an  entirely 
new  product  tx  enters  an  entirely  new  dis¬ 
tribution  level  for  the  first  time,  the  FEA 
has  no  special  pricing  rule  for  sales  of  the 
— product  to  a  new  purchaser  In  the  same 
market  (l.e..  a  new  purchaser  falling  arlthln 
an  established  class  of  purchaser)  or  to  an 
old  purchaser  purchasing  for  the  first  time 
er  as  a  member  at  another  established  class 
of  purchaser. 

The  TCA  has  no  special  pricing  rules  In 
these  cases  because  the  general  pricing  rules 
may  be  applied  In  these  situations  without 
dllBculty. 

The  refiner  price  rules  apply  to  the  prod¬ 
uct  and  to  “the  class  of  purchaser  con- 
cemed.**  10  CFR  iai2fi3(b).  “CTlass  of  pur¬ 
chaser”  means  purchasers  to  whom  the  seller 
has  charged  a  comparable  price  for  compar¬ 
able  property  pursuant  to  customary  price 
differentials  between  those  purchasers  .and 
other  purchasers.  10  cm  f  213.31. 

Thus,  the  maximum  price  which  the  seller 
may  charge  for  an  established  product  In  an 
established  market  when  the  sale  Is  made 
to  a  new  customer  (one  to  whom  the  seller 
not  previously  sold  the  product)  Is  the 
osHlng  price  aiq>llcable  to  the  product  eon- 
sarnsd  and  the  class  of  purchaser  Into  which 
the  new  customer  falls. 

Where  the  seller  currently  sells  the  prod- 
net  concerned  to  an  estbUshed  customer  who 
now  wishes  to  begin  purchasing  the  same 
product  as  a  member  of  another  class  of  pur- 
shasN'  (6^.,  wishes  to  purchase  at  a  dlffer- 
esit  location  and  location  forms  the  basis  f<M- 
a  vaUd  cIssB  distinction,  or  wishes  to  pur- 
shass  at  a  dlfferont  leeal  of  distribution) ,  the 
«i«sMwig  price  appileable  to  that  **tran8fer~ 
•astomerlB  current  purehasee  no  longer  ap¬ 


plies  to  him  when  he  begins  to  purchase 
as  a  member  of  another  daas.  As  in  the  case 
of  a  new  customer,  the  sellar  may  chauge  to 
the  transfer  customer  whatever  higher  or 
lower  price  celling  applies  to  the  class  of 
purchaser  that  the  transfer  customer  will  en¬ 
ter. 

It  should  be  noted  that  the  question  re¬ 
ferred  to  under  the  allocation  kHues,  above, 
as  to  whether  your  bulk  plant  commission 
agents  qualify  as  “wholesale  purchaser-re- 
sellers,"  for  purposes  at  the  allocation  reg¬ 
ulations.  Is  not  relevant  to  the  price  Issue. 
A  Purchaser  who  Is  now  a  bulk  plant  com¬ 
mission  agent  and  who  will  become  a  Job¬ 
ber  or  reseller  upon  consummation  of  the 
sale  of  assets  should  be  treated  as  a  new 
purchaser  for  price  purposes  since  Continen¬ 
tal  has  been  transferring  product  to  Its  com¬ 
mission  agents  by  consignment  and  not  by 
sale. 

Interpretation  1975 — 32 
To:  Tesoro  Petroleum  Corp. 

Date:  August  31, 1975. 

Rules  Interpreted:  {{  211.51,  212.31. 

Code:  OCW — AIJPI — ^Definition  of  Firm. 

This  Is  In  response  to  your  commimlca- 
tlons  of  June  23  and  July  29.  1975,  r^atlng 
to  your  request  for  a  determination  that  your 
client,  Tesoro  Petroleum  Corporation  (“Te¬ 
soro")  does  not  control  Commonwealth  OU 
Refining  Company,  Inc.  (“COBCO”). 

As  you  know,  the  FEA  Informed  you  by 
letter  dated  July  14,  1975,  that  your  request 
for  exception  dated  June  23.  1975,  was  dis¬ 
missed  without  prejudice  to  refiling  at  a 
later  date  and  was  being  treated  by  FEA 
as  a  request  for  Interpretation  concerning 
the  threshold  question  of  whether  Tesoro 
“controls"  COBCO  within  the  meaning  of 
the  definition  of  "firm"  In  10  CFR  212.31  gnd 
211.51. 

PACTS 

1.  Tesoro  Is  a  refiner  subject  to  10  CFR, 
Parts  211  and  213.  It  owns  refineries  In  Alas¬ 
ka,  Texas,  Wyoming  and  Montana  with  a 
combined  ciqiactty  of  78,000  barrels  per  day. 

3.  CORCO  Is  a  refiner  subject  to  10  CFR, 
Parts  211  and  313.  It  operates  a  refinery  In 
Puerto  Rico  with  a  capacity  of  161,000  barrels 
per  day. 

3.  Pursuant  to  a  tender  offer  made  April 
18,  1975,  Tesoro  purchased  iqiproxlmately 
37%  of  the  outstanding  shares  of  OORCO. 
The  purchase  was  consummated  on  June  5. 
1975. 

4.  No  shareholder,  other  than  Tesoro.  owns 
5  percent  or  more  of  the  oustandlng  voting 
shares  CORCO. 

6.  At  present  a  majority  of  the  Board 
of  Directors  of  CORCO  are  persons  selected 
or  designated  by  Tesoro. 

6.  The  definition  of  "firm"  In  {  212.31  pro¬ 
vides  that  the  FEA  "may.  In  regulations 
and  forms  Issued  under  this  part  (213), 
treat  as  a  firm;  (1)  A  parent  and  the  con¬ 
solidated  and  unconsolidated  entitles  (If 
any)  which  It  directly  or  Indirectly  controls. 
(3)  a  parent  and  Its  consolidated  entitles, 
(3)  an  unconsolidated  entity,  or  (4)  any 
part  of  a  firm."  An  Identical  provision,  ap¬ 
plicable  to  Part  211  (allocation),  appears  in 
the  deOnltkMi  of  "firm"  In  i  311.51. 

7.  Section  313.83,  which  provides  for  the 
passthrough  of  refiners’  product  and  non¬ 
product  cost  Increasee,  defines  "firm"  for  the 
purposes  of  that  section  as  "a  iiarent  and 
the  consolidated  and  unronsolldated  en- 
tltlea  (If  any)  which  It  directly  or  Indirectly 
controls." 

DfTKRPaRATnMT 

In  a  serlee  of  mUngs  during  Phase  n  of 
the  Boonomlc  Stabnieatlon  Program  the 
major  questions  concerning  Inter-oorporate 


control  for  purposes  of  price  regulations  were 
fully  answmd  and  settled.  Under  Phase  IV 
QAA  8-8.  CliC  Release  387.  At«ust  30.  1973. 
Phase  n  rulings  were  deemed  not  legally 
binding  during  Phase  rv  but  were  to  be  used 
as  guidance  In  the  absence  of  any  q;>eciflc 
legal  mterpretatlon  which  might  be  Issued. 
Nothing  In  the  few  rulings  Issued  by  CLC 
In  Phase  IV  or  by  FEA  Is  contrary  to  the 
pertinent  Phase  n  rulings  discussed  In  this 
Interpretation.  Since  these  Phase  n  rulings 
thus  firmly  settled  this  area  of  the  law,  and 
since  the  same  applicable  definitions  and 
concepts  to  which  those  rulings  relate  were 
continued  essentially  u.nchanged  In  Phase 
IV  and  under  the  FEA  regulations,  the 
FEA  applies  the  pertinent  Phase  n  rulings  In 
Interpretations  relating  to  the  quesUon  of 
control. 

The  Phase  II  definition  of  "firm.”  the 
meaning  which  was  the  chief  subject  to  the 
Phase  II  rulings  referred'  to  In  this  inter¬ 
pretation.  was  as  follows: 

“Firm”  means  any  person,  corporation  as¬ 
sociation,  estate,  partnership,  trust.  Joint- 
venture.  or  sole  proprietorship  or  any  other 
entity  however  organised  Including  charita¬ 
ble,  educational,  or  other  eleemosynary  In- 
stltuUons,  and  the  Federal  and  state  and 
local  governments.  For  purposes  of  this  defi¬ 
nition.  a  firm  Includes  any  entity  listed  In  the 
preceding  sentence  that  Is  part  of  or  Is  di¬ 
rectly  or  indirectly  controlled  by  the  firm.  A 
person  win  be  deemed  to  control  any  firm 
which  is  controlled  directly  or  Indirectly  by 
such  person,  his  spouse,  children,  grand¬ 
children.  or  parents  6  CFR  101.2,  37  F  R  94.57 
(May  11,  1972). 

This  concept  of  “direct  or  indirect  con¬ 
trol."  which  brings  'within  the  “firm"  all 
entitles  “controlled”  by  the  firm,  was  con¬ 
tinued  essentially  unchanged  In  Phase  IV 
and  remains  applicable  under  the  FEA  regu¬ 
lations  today.  See  definitions  of  "firm." 
“parent  and  its  consolidated  entities,”  and 
“unconsolidated  entity,”  6  CFR  150.31.  38 
F.R.  21592  (August  9,  1973);  10  CFR  212  31, 
39  F.R.  1924  (January  15.  1974). 

The  first  Phase  n  ruling  In  point  made 
cent  intereet  in  B  it  was  deemed  to  control  B 
for  the  purposes  of  the  Economic  Stabilisa¬ 
tion  Program.  Price  Commission  Ruling  1972- 
169  (37  FR.  9641,  May  13.  1973). 

TThen  an  entity  held  less  than  a  50  per¬ 
cent  Interest  In  another  entity  control  might 
still  be  shown  based  <m  other  considerations 
It  aras  a  question  of  fact  to  be  determined  In 
each  case.  PC  Ruling  1972-179  (CLC  Ruling 
1973-61),  37  FR.  10962  (June  1,  1972).  In  a 
specific  hypothetical  example  In  which  A 
owned  45  percent  at  the  stock  of  B,  A  was 
found  to  control  B.  This  was  based  on  the 
fact  the  remaining  65  percent  of  the  stock 
was  so  dispersed  that  A  was  able  to  elect  a 
majority  the  Board  of  Directors  of  B. 

In  a  formal  Interpretathm  Issued  on 
February  13.  1878,  the  FEA  determined  that 
control  existed  where  the  principles  con¬ 
cerned  bad  purchased  only  8  percent  of  the 
outstanding  stock  of  one  entity  and  only  29 
percent  of  the  outstanding  stock  of  another- 
entity.  In  view  of  all  of  the  circumstances 
surrounding  these  purchases. 

We  note  that  In  Its  tender  offer  of  April  18. 
1975,  Tesoro  announced  publicly  that  the 
purpose  of  Its  offer  was  “to  acquire  6,600,000 
shares  (approximate  38  percent  of  all  the 
shares  outstanding  as  at  December  31,  1974) 
and  to  acquire  worklpg  control  of  the  Ck>m- 
pany  (OORCO).  Tfesoro  Intends  to  exercise 
such  control  and  to  seek  at  least  majority 
representation  on  the  Company's  Board  of 
Directors."  In  addition.  In  its  “Supplement 
and  Extension"  notice  of  April  29,  1975, 
Tesoro  dlaeuased  certain  oonaaquenees  which 
might  rseult  "(i]f  Teaoio  acquires  wcrktng 
control  of  (CORCO)  M  a  result  of  this  Offer." 

From  the  context  in  which  the  parpoas 
of  the  tender  offer  waa  explained  by  Teaorc^ 
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It  seems  clear  that  the  goal  of  obtaining  work¬ 
ing  oontr<ri  of  OORCO  was  to  be  achieved  by 
obtaining  approximately  38  percent  of  the 
outstanding  shares  of  OORCO,  a  degree  of 
ownership  which  would  permit  Tesoro  to  ob¬ 
tain  majority  representation  of  CORCO’s 
Board  of  DlrectOTS  because  of  the  widely  dis¬ 
persed  ownership  of  the  remaining  shares 
outstanding. 

Since  Tesoro  did  In  fact  ultimately  pur¬ 
chase  approximately  5,500,000  shares  of 
OORCO  (about  37  percent  outstanding 
shares)  and  did  In  fact  thereby  obtain  major¬ 
ity  representation  on  CORCO’s  Board  of  Di¬ 
rectors,  we  conclude  that  Tesoro  succeeded 
in  its  stated  goal  to  obtain  working  control 
of  CORCO.  CORCO  Is,  therefore,  an  entity 
which  Tesoro  directly  or  Indirectly  controls, 
for  the  purposes  of  the  price  and  allocation 
regulations. 

In  Its  Interpretation  request,  Tesoro  ad¬ 
mits  that  under  the  facts  In  this  case  FEA 
might  conclude  that  Te.soro  directly  or  In¬ 
directly  controls  CORCO.  Tesoro  argues  that 
while  It  may  enjoy  “unexerclsed  power  to 
control”  CORCO,  and  that  while  Tesoro  and 
CORCO  have  mutually  agreed  "to  use  their 
best  efforts  to  develtq)  a  plan  of  consolidation 
of  the  two  cOTnpanles,"  nevertheless  Tesoro 
does  not  now  exercise  day-to-day  supervisory 
or  operational  control  over  CORCO  and  no 
plan  of  consolidation  has  been  formulated  or 
approved.  Tesoro  maintains  that  only  the  ac¬ 
tual  exercise  of  the  power  to  control  CORCO 
in  its  day-to-day  operations  would  consti¬ 
tute  direct  or  Indirect  control  by  Tesoro  un¬ 
der  FEA  rules. 

In  the  opinion  of  FEA,  the  administrative 
determination  of  whether  one  firm  Is  con¬ 
trolled  by  another  must  be  a  factual  and  le¬ 
gal  determination  based  upon  possession  of 
the  power  of  control  and  not  upon  the  hap¬ 
penstance  of  exercise  of  that  power.  Because 
substantial  questions  concerning  maximum 
price  levels  and  supply /entitlements  oUiga- 
tlons  are  at  stake,  the  determination  must 
be  one  that  Is  based  on  objective  and  well- 
established  criteria.  A  decision  which  would 
depend  upon  a  Judgmental  determination  by 
FEA  regarding  the  degree  of  Tesoro’s  actual 
supervision  of  CORCO’s  day-to-day  opera¬ 
tions,  and  which  might  be  subject  to  review 
according  to  the  changing  circumstances  of 
managerial  intervention  by  Tesoro,  would 
be  both  administratively  unfeasible  and  too 
arbitrary  and  Indefinite  to  permit  coherent 
application  of  the  price  and  allocation  regu¬ 
lations  to  Tesoro. 

The  FEA  ai^reciates  the  difficulties  which 
you  have  outlined  which  result  from  treat¬ 
ment  of  Tesoro  and  CORCO-  as  a  single  firm 
under  the  price  and  allocation  regulations, 
particularly  In  view  of  ttie  uniqueness  of 
CORCO’s  cost  and  marketing  situation  as  a 
company  operating  in  Puerto  Rico.  ’These 
considerations,  wblle  possibly  forming  the 
basis  for  an  exertion  from  the  price  and  al¬ 
location  regulations,  are  not  relevant  to  an 
Interpretation  of  the  meaning  of  those 
regulations. 

IWTERPBETATION  1975 - 33 

To:  Midwest  OU  Co. 

Date:  August  SI,  1975. 

Xules  Interpreted:  |  211.51,  Ruling  1975-8. 
Code:  OOW — AI — ^Definition  of  Wholesale 

Purchaser-Reseller. 

Tou  recently  requested  an  Interpretation 
of  the  Mandatory  Petnfieum  Allocation  Reg¬ 
ulations  concwnlng  your  status  under  those 
regrulatlons. 

raers 

We  understand  the  facts  upon  which  this 
interpretation  Is  based  to  be  as  fcfilowa: 

Tou  distrlbnte  AUantle  Rlifiifield  Company 
(**AROO^)  products  under  the  terms  of  a 


contract  dated  April  1.  1973  between  your¬ 
self  (the  “Market^’)  and  AROO  entitled 
“Atlantic  Richfield  Company  Marketer  Agree¬ 
ment”  (the  “Agreement").  The  Agreement 
was  formerly  a  Sinclair  OU  Company  form 
contract. 

The  Agreement  provides  that  you  wUl  be 
a  "bailee  for  hire”  except  as  enlarged  by  the 
terms  of  the  Agreement.  ’The  Agreement  es¬ 
tablishes  a  relationship  whereby  Harper  (de¬ 
fined  In  the  Agreement  as  the  Marketer”) 
receives  commissions  for  the  sale  and  delivery 
of  ARCO  products,  title  to  which  remains 
with  ARCO  until  they  are  sold. 

Although  ARCO  has  the  right  to  reject  any 
order  taken  by  the  Marketer,  you  have  ad¬ 
vised  us  that  you  solicit,  maintain  and  serv¬ 
ice  all  customers  and  that  rarely.  If  ever, 
does  ARCO  provide  you  with  customers  to 
service.  The  Marketer  may  not  make  credit 
sales  for  ARCO’s  account  without  ARCO’s 
prior  consent.  Prior  to  the  Imposition  of  the 
requirement  to  maintain  supplier/ purchaser 
relationships  under  the  Mandatory  Petro¬ 
leum  Allocation  Regulations,  you  could  ter¬ 
minate  relationships  with  customers  you 
served  without  ARCO’s  concurrence. 

The  Marketer  is  required  to  bear  all  ex¬ 
penses  for  “necessary  trucks,  truck-tanks, 
motive  power,  drivers,  labor,  water,  light, 
power,  and  heat  •  •  •  draylng  |  ARCO’s  ] 
products  and  equipment  and  In  making 
sales,  deliveries  and  collections.”  The  Mar¬ 
keter  Is  responsible  for  the  acts  of  Its  em¬ 
ployees  and  for  their  wages,  including  all 
taxes  and  contributions  Imposed  by  Federal 
and  state  governments  upon  such  wages. 
Further,  you  agree  to  use  no  Improper  or  il¬ 
legal  methods  In  soliciting  or  securing  busi¬ 
ness  covered  by  the  Agreement  and  to  "assist 
[ARCO]  generally  In  promoting  the  success¬ 
ful  merchandising  of  its  products  •  •  •  .” 

ARCO  owns  the  bulk  plant  from  which 
you  service  customers  although  no  rent  Is 
charged  for  use  of  the  plant. 

ISSUE 

The  issue  presented  for  Interpretation  Is 
whether  the  Marketer  operating  as  described 
above  qualifies  as  a  wholesale  purchaser-re¬ 
seller  as  defined  In  10  CFR  {  211.51. 

INTEKPBETATIOir 

'  It  Is  our  opinion  that  the  Marketer  to  the 
extent  that  It  sells  and  distributee  allocated 
products  voder  the  circumstances  set  forth 
above  qualifies  as  a  wholesale  purchaser-re¬ 
seller  as  defined  In  §  211.51  of  the  Mandatory 
Petroleum  Allocation  Regulations  and  clari¬ 
fied  by  FEA  Ruling  1975-8  (a  copy  of  which 
is  enclosed  for  your  information). 

Wholesale  purchaser -reseller  is  defined  In 
10  CFR  {  211.51  as  “any  firm  which  purchases, 
receives  through  transfer  or  otherwise  ob¬ 
tains  (as  by  consignment) ‘an  allocated  prod¬ 
uct  and  resells  or  otherwise  transfers  it  to 
other  purchasers  without  substantially 
changing  Its  form”. 

Ruling  1975-8  explains  that  the  phrase  "as 
by  consignment”  Is  Included  in  the  definition 
of  a  wholesale  purchaser-reseller  to  make 
clear  that  firms  which  obtain  and  resell  or 
otherwise  transfer  allocated  products  are  not 
automatically  excluded  from  the  definition 
solely  on  the  ground  that  they  fail  to  toke 
legal  title  to  the  product.  ’This  phrase  es- 
'pllcltly  recognises  the  fact  that  consign¬ 
ment  relationships  have  long  existed  in  the 
petroleum  Industry  under  which  consignees 
perform  essentially  the  same  functions  as 
Jobbers  and  that  such  consignees  should  be 
treated  under  the  allocation  regulations  in 
the  same  manner  as  Jobbers.  ’Therefore,  those 
consignees  which  have  a  substantial  degree 
of  operational  Ind^ndence  in  the  conduct 
of  their  business  of  transfer  and  sale  of  a 
supplier’s  products  (rather  than  merely  pro¬ 
viding  a  distribution  service  between  a  sup¬ 


plier  and  the  supplier’s  customers  or  func¬ 
tioning  like  an  enq;>loyee  of  the  supplier) 
fully  qualify  as  wholesale  purchaser-resellers 
and  are  subject  to  the  same  benefits  and  obli¬ 
gations  of  the  allocation  program  which  ap¬ 
ply  to  jobbers. 

Ruling  1975-8  notes  that  there  are  at  least 
three  different  situations  In  the  petroleum 
Industry  in  which  firms  take  possession  of 
allocated  products  without  taking  title  to 
the  product.  Only  in  those  situations  where 
a  firm  receives  product  through  co^lgn- 
ment  and  is  engaged  in  marketing  that  prod¬ 
uct  to  the  consignee's  customers,  acting  gen¬ 
erally  like  a  Jobber,  will  the  firm  qualify  as 
a  wholesale  purchaser-reseller. 

Thus,  according  to  the  ruling,  a  consignee 
which  operates  in  the  same  manner  as  an 
independent  Jobber,  and  thereby  qualifies  as 
a  wholesale  purchaser-reseller,  will  generally 
have  most  (but  not  necessarily  all)  of  the 
following  characteristics:  (a)  appropriate 
facilities  and  equipment  for  the  conduct  of 
the  business  of  selling  and  distributing  Its 
supplier’s  products;  (b)  responsibility.  Inde¬ 
pendent  of  Its  supplier,  for  its  Internal  finan¬ 
cial  management  and  physical  and  adminis¬ 
trative  operations;  (c)  responsibility  to  its 
supplier  and  others  for  expenses  and  liabil¬ 
ities  arising  from  and  connected  with  the 
business  of  transfer  and  sale  of  Its  supplier's 
products;  and  (d)  Independent  control  over 
the  disposition  of  the  allocated  product.  In¬ 
cluding  the  right  to  enter  Into  and  terminate 
relationships  with  customers  rather  than  be¬ 
ing  restricted  to  distributing  product  solely 
to  customers  designated  by  the  supplier. 

Under  the  factual  situation  described 
above,  you  retain  a  substantial  measure  of 
functional  autonomy  In  distributing  and 
.selling  ARCO’s  products.  Although  irou  must 
account  fully  to  ARCO  for  all  products  re¬ 
ceived,  and  such  products  must  be  sold  at 
a  price  fixed  by  ARCO,  you  are  fully  respon¬ 
sible  for  all  aspects  of  conducting  the  busi¬ 
ness.  You  do  not  merely  provide  a  delivery 
service  for  ARCO  but  solicit  your  own  cus¬ 
tomers  which  purchase  the  products  v^ich 
you  have  on  consignment  from  ARCO.  We 
understand  that  ARCO  may  disapprove  a 
new  custmner  but  that  this  occurs  when 
the  price  offered  by  a  proposed  customer  Is 
not  satisfactory  to  ARCO.  ARCO  provides 
no  equipment,  labor,  m-ganlzatlonai  or  em¬ 
ployee  benefits  (such  as  social  security  con¬ 
tributions),  although  ARCO  provides  you 
without  charge  the  bulk  plant  from  which 
you  withdraw  supplies.  We  do  not  believe 
that  in  the  context  of  the  foregoing  fact 
situation  ARCO’s  provision  of  the  bulk  plant 
without  charge  to  you  affects  your  status  as 
a  wholesale  piuchaser-reseller.  Accordingly, 
it  Is  our  opinion  that  you  are  a  wholesale 
purchaser-reseller  as  defined  in  10  CFR 
{211.51  and  explained  in  Ruling  1975-8. 

iNTEBPaXTATION  1975 - 34 

To:  Baltimore  Oas  and  Electric  Co. 

Date:  August  27,  1975. 

Rules  Interpreted:  {211.29,  Special  Rule 

No.  1. 

Code:  OCW — AI — SNO  Feedstock  Allocation. 

Your  letter  of  April  29,  1975  requested  an 
Interpretation  of  section  211.29  of  the  Man¬ 
datory  Petroleum  Allocation  Regulations  (10 
CFR  211.29),  and  of  Special  Rule  No.  1  which 
follows  that  section  of  the  regulations. 

raers 

Baltimore  Oas  and  Electric  Company 
(“BOAB”)  is  a  public  utility  which,  among 
other  things,  purchases  and  sells  natural  gas 
In  central  Maryland.  BOAE  purchases  virtu¬ 
ally  all  of  its  natural  gas  requirMnento  trom 
Columbia  Oas  Transmission  Corporation. 
Columbia  has  notified  BOAS  that  BOAB  may 
expect  curtailed  deliveries  of  approximately 
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S5  percent  below  1973  delivery  levele  dur> 
tnc  tbe  m4-197e  heetlnc  mmoo.  Bereoee  o< 
IncreeelDg  natural  gaa  curtaDmente  la  past 
yean  leading  to  tbe  current  projected  cur¬ 
tailment,  BO&E  decided  prior  to  1973  to  build 
a  naphtha-baaed  synthetic  natural  gas 
(SNO)  plant.  Negotiations  began  In  1972 
with  Amerada  Hess  Corporation  (“Heas")  to 
supply  tbe  required  quantities  of  naphtha 
from  the  Heaa  reOnery  located  In  the  Virgin 
Islands.  Although  BOAK  claims  that  BCMiX 
and  Heaa  entered  Into  a  contract  in  late 
1972  with  reqjeot  to  the  naphtha  feedstocks 
to  be  supplied  when  tbe  proposed  SNO  plant 
would  be  oonqileted.  It  appears  that  the  con¬ 
tract  for  supply  ot  speclllc  volumas  of 
naphtha  feedstock  was  not  entered  Into  un¬ 
til  AprU  1. 1975. 

As  of  April  80.  1974,  BOAK  had  expended 
80,174,940  In  connection  with  the  deal^  en¬ 
gineering  and  physloal  ccmatruetlon  of  the 
plant.  Expenditures  are  stated  to  be  as  fbl- 
lows: 

General  oontractOT  (Stone  and 

Webster  Engineering  Oorp.)..  86,750,000 
BOAE  supervision  and  engineer¬ 


ing  - 100,888 

General  conditions _  186. 017 

Temporary  utOlttee _  33, 893 

Equipment  (riectrle  substatton) .  48, 818 

Total  .  6. 174. 940 


Of  the  80,760,000  paid  to  the  general  con¬ 
tractor,  n  appears  from  the  cost  audit  of 
April  SO,  1974  prepared  by  Stone  and  Webster 
and  Included  as  Exhibit  B  to  BOAE's  request 
for  Interpretation  that  expenditures  fbr  con¬ 
struction  (labor,  equipment  and  supplies) 
amounted  to  8078,141A5.  This  sum,  when 
added  to  the  expendlturee  for  tnnporary 
utilities  and  tbe  electric  substation,  amounts 
to  8744,040.66  for  the  construction  of  the 
8NG  facility  prior  to  Iday  1.  1974.  Tbe  re¬ 
maining  86.4S0J0S.46  expended  by  BOtt 
was  In  connection  with  design,  engineering, 
supervision.  olBee  overhead,  estimating  costs 
and  similar  items. 

iBsrrz 

The  question  luresented  for  consideration 
Is  whether  BGAE  may  petition  for  assign¬ 
ment  of  a  naphtha  supplier  and  base  period 
voltune  pursuant  to  10  Cni  311 J9  and  para- 
gnq>h  4  of  Special  Rule  No.  1  which  follows 
that  section  of  the  regulations. 

IWTSaPXXTATIOTf 

Section  211  Ji9  of  the  Mandatory  Betroleuin 
Allocation  Regulations  (10  CFR  211  JO]  reads 
In  pertinent  part  as  follows; 

f  OllJO  Synthetic  natural  yae  production. 

Notwithstanding  any  Inoonsistent  provi¬ 
sions  of  If  311.12  and  311.18,  a  firm  which 
purchases  *  •  •  allocated  products  for  use 
as  a  feedstock  in  a  synthetic  natural' gas 
plant  which  has  reqiUrements  which  exceed 
Its  base  period  volume  or  which  has  no  base 
period  volume  may  seek  an  adjustment  ot  its 
base  period  volume  or  establishment  of  a 
base  period  volume  only  upon  application  to 
the  PEA  National  Office  •  •  •. 

The  above  referenced  section  of  the  regula¬ 
tions  was  amplified  by  an  Appendix — Special 
Rule  No.  1  issued  on  July  31.  1974  (89  PR 
37910,  August  3,  1974) .  Paragnqih  four  of  tbe 
Special  Rule  reads  in  pertinent  part  as  fol¬ 
lows: 

4.  Allocation  of  naphtha  to  synthetic  nat¬ 
ural  gas  plants  where  groundbreaking  has 
occurred.  In  considering  the  petition  for  as- 
slgnment  of  suppliers  and  base  period  vol¬ 
ume  •  •  •  under  I  211J9  made  on  behalf  of 
a  synthetic  natural  gas  plant  which  utilises 
naphtha  as  an  exclusive  feedstock  and  with 
re^MCt  to  which  groundbreaking  has  oc¬ 


curred,  the  RA  shall  grant  such  petttloii 
to  the  extent  that  eonteacts  fSr  supply  exil¬ 
ing  for  delivery  of  specific  volumes  are  cur¬ 
rently  In  effect  *  • 

The  term  "groundbreaking*'  Is  defined  ht 
paragnq>h  8  of  tbs  Special  Rule  to  mean  **the 
on  aits  expenditure  of  at  least  five  million 
dollars  on  the  actual  i^ysloal  oonstruetton 
of  an  SB8G  facility  prior  to  May  1.  1974.** 

Section  2m9,  as  amplified  by  Special  Rule 
No.  1,  states  that  PEA  will  automatically 
grant  petitions  for  assignment  of  suf^Mer 
and  base  period  volumes  of  naphtha  for  SNG 
plant  feedstock  use  If  three  oondltloos  are 
met — ^tbe  plant  will  utilise  naphtha  as  Its 
exchisive  feedstock,  ground-breaking  has 
oocurred  and  there  are  contracts  c\irrentty 
in  effect  for  delivery  of  q>eclfic  volumes  of 
naphtha. 

Undsr  the  facts  presented,  only  the  first 
requirement— exclusive  use  of  naphtha  feed¬ 
stock — has  been  met.  The  Information  sub¬ 
mitted  by  BGAE  and  its  general  contractor 
show  only  8744.040J6  for  Items  which  con- 
stitate  expenditures  for  actual  physical  oon- 
struetlon.  Tbe  requirement  that  there  be 
**on  stta  expenditure  *  *  *  on  actual  physi¬ 
cal  construction”  Is  not  satisfied  by  payments 
for  design,  ovnhead.  engineering  and  like 
Items.  On  site  expenditures  for  actual  physi¬ 
cal  construction  Includes  equipment  costs, 
labor  and  oonstruction  materials. 

BGAE’s  contract  with  Hess  for  delivery  af 
q>ecific  voltunas  of  naphtha  for  the  SNG 
plant  was  not  In  effect  on  the  date  of  Issu¬ 
ance  of  Special  Rule  No.  1;  that  is.  In  effect 
on  July  81. 1974.  We  believe  that  the  require¬ 
ment  In  paragraph  4  of  ^>eclal  Rule  No.  1 
that  supply  contracts  be  "currently  In  ef¬ 
fect"  means  such  contracts  must  have  been 
In  effect  on  the  date  of  issuance  of  tbe  Spe¬ 
cial  Rule. 

In  view  of  these  considerations.  RA 
should  not  review  BGAE^  application  for 
asMgnment  of  supplier  and  baee  period  vol¬ 
ume  In  light  of  the  "grandfatharlng**  provi¬ 
sions  of  paragraph  four  of  t^>eclal  Rule  No. 
1.  Therefore,  If  BGAE  wishes  to  obtain  as¬ 
signment  to  Hess  and  allocation  of  niq>htha 
as  feedstock  for  Its  SNG  plant.  It  must  follow 
the  requirements  In  10  CPR  205 JO  et  aeq.  and 
fillJO  and  paragraph  0  of  the  acc(»npanytng 
Appendix — Special  Rule  No.  1. 

iHTXaFBXTATIOK  1976-86 
To:  Wickland,  Iik:. 

Date:  September  34, 1975. 

Mule  Interpreted:  |  811.11(d) . 

Code:  OCW — AI — Transfer  of  Allocatton 
Entitlement. 

Tour  letter  of  July  8,  1976  on  behalf  of 
Wickland.  Inc.  ("Wickland”)  requested  an 
Interpretation  of  tbe  Mandatory  Petroleum 
Allocation  Regulations  regarding  the  trans¬ 
fer  of  motor  gasoline  allocation  entitlements 
upon  the  dissolution  of  a  subsidiary  and  the 
assimilation  of  Its  assets,  obligations  and 
{^rations  by  the  parent  firm. 

FACTS 

Addison  Oil  Company  ("Addison")  is  a 
nonbranded,  independent  marketer  which 
owns  and  operates  88  motor  gasoline  retail 
sales  outlets  In  the  State  of  California.  Ad¬ 
dison  does  not  supply  any  other  purchasers. 
Addison  Is  tbe  wholly-owned  subsidiary  of 
Wickland,  which  Is  Itself  a  nonbranded.  In¬ 
dependent  marketer  of  motor  gasoline  which 
also  operates  retail  sales  outlets. 

Wickland  plans  to  dissolve  Addison  and 
assume  all  of  Addison’s  assets,  obligations 
and  operations,  including  Addison's  38  retail 
sales  outlets. 

Both  Addison  and  Wickland  purchase  gas¬ 
oline  from  Atlantic  Richfield  Company 
("ARCO”)  and  physically  transport  It  to 


the  Addison  and  Wickland  retail  sales  out- 
Mb  la  tracks  opssated  or  chartered  by  Ad¬ 
dison  and  Wickland.  respectively. 

msmi 

Tbe  issue  presented  for  consideration  Is 
whether  the  proposed  transaction  will  affect 
the  allocation  entitlements  of  the  gasoline 
retail  sales  outlets  owned  and  operated  by 
Addison. 

INTXXPHETATIONS 

It  is  my  opinion  that  the  proposed  tran.s- 
actlon  will  not  affect  the  allocation  entitle¬ 
ments  of  the  gasoline  retail  sales  outlets  op¬ 
erated  by  Addison.  Addl»<->n  and  Wickland 
operate  in  dual  capacivles  under  the  Manda¬ 
tory  Fetroleiun  Allocation  Program.  From 
the  viewpoint  of  their  retaU  sales  outlets, 
the  tvro  companies  are  supolieTS  of  motor 
gasoline  since  they  physically  transport  gas¬ 
oline  to  their  purchasers.  See  10  CFH  311.106 
(d).  For  regulatory  purposes.  Addison  is  not 
treated  as  a  separate  suppUar  from  Wickland 
siaoe  "for  ptirpoaes  of  a  supplier 

*  *  *  a  firm  shall  mean  the  parent  and  the 
consolidated  and  uneonsoUdated  entities  (If 
any)  which  It  dlreetly  or  indirectly  con¬ 
trols.”  10  CFR  911.10(a). 

From  the  viewpoint  of  AROO.  Addison  and 
WU^and  are  vrholseals  purchaser -reseller^ 
as  defined  In  10  CFR  31U1.  However,  for  the 
purposes  of  this  intsrpswtatlon.  It  Is  not  im¬ 
portant  to  determine  whether  Addison  and 
Wickland  are  treated  separately  or  as  a  single 
wholesale  purchaser-reseller  since  the  sau" 
result  Is  obtained  under  the  regulation* 
whether  they  are  separate  wholesale'*  pur¬ 
chasers  or  a  single  purchaser.  If  Addison  an-' 
Wickland  are  a  single  firm,  the  Internal  ro 
organization  of  tbe  firm  would  not  afTe-t 
the  firm’s  right  to  an  allocation.  If  Addison 
and  Wickland  are  separate  wholesale  pur 
chaser-resellers,  Addison’S  entitlement  tr. 
motor  gasoline  from  ARCO  would  also  b- 
transferred  to  Wickland. 

Section  311.11(d)  of  the  regulations  iio 
CFR  311.11(d))  reads  as  ftfilows: 

(d)  Transfer  of  entttlement.  The  right  to 
receive  an  allocation  shall  not  be  assign¬ 
able  separately  hot  shall  be  oonsidered  an 
integral  part  of  the  ongoing  business  or  es¬ 
tablished  end  use.  Tbe  right  to  an  allocation 
shall  be  deemed  to  have  been  transferred 
only  when  tbe  enttre  business  or  activity  of 
tbe  firm  Is  transferred  to  a  sticceesor  firm 
It  Is  our  opinion  that  tbe  dissolution  of 
a  subsidiary  and  assumption  of  Its  asset-c 
obligations  and  operations  by  the  parent 
would  constitute  a  transfer  of  the  entire 
business  of  the  subsidiary  to  the  parent.  The 
subsidiary’s  right  to  an  aUocatlon  would  be 
transferred  to  the  parent  pursuant  to  10 
CFR  211.11(d)  if  tbe  subsidiary  has  a  sepa¬ 
rate  allocation  entitlement. 

iNTKHPaZTATlON  1975 — 36 

(No  Interpretation  designated  1975—36 
was  Issued. ) 

iNTEXPaETATlON  1975 - 37 

To:  Farmland  Industries,  Inc. 

Bate.'  October  3, 1979. 

Rules  Interpreted:  }|  2moi,  2m02.  211 J03 
(c)(3)(Ul).211Jl. 

Code:  GCW — AI — Wholeale  Purchaser-Con¬ 
sumer,  Wholesale  Purchaser-Reseller,  Al¬ 
location  Entitlement. 

This  Is  In  response  to  your  request  for  an 
interpretation  of  the  Mandatory  Petroleum 
Allocation  Regulations  as  they  affect  tbe  ob¬ 
ligation  of  Farmland  Industries,  Inc.  (”Farm- 
land”)  to  supply  lubricant  base  stock  oils 
and  lubricants  to  base  period  purchasers. 

rscTS 

Farmland  Is  a  refiner  of  crude  oil  which 
produces,  among  other  products,  lubricant 
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base  stock  oUb  (“stock  oUa”).  During  1978, 
Farmland  blended  In  exceea  ot  66,000  gal¬ 
lons  of  its  8to<A  oils  Into  lutMdcatlng  oils. 
Farmland  also  sold  6.4  mllUcm  bbls,  of  Its 
stock  oils  to  other  blenders  of  lubricants. 

The  lubricating  oils  blended  by  Farmlaiid 
from  Its  stock  oils  are  stdd  to  agricultural 
associations.  The  associations  In  turn  sell 
the  lubricating  oils  to  ultimate  constuners 
who  use  them  almost  exclusively  in  agricul¬ 
tural  production. 

So  far  as  Farmland  can  determine,  the 
stock  oils  sold  by  Farmland  to  other  blend¬ 
ers  are  blended  Into  lubricants  and  greases 
sold  eventually  to  ultimate  consumers  who 
do  not  use  these  products  In  agricultural 
production  or  for  Department  of  Defense  use. 
The  use  pattern  of  the  products  by  ultimate 
users  remains  approximately  the  same  now 
as  during  the  1973  base  periods. 

Farmland’s  customers  for  lubricating  oils 
have  certified  volumes  of  lubricants  currently 
required  for  agricultural  production  which 
exceed  the  quantities  blended  by  Farmland 
In  1973.  To  fill  100  percmt  of  this  demand. 
Farmland  wotild  have  to  Increase  Its  use  of 
Its  own  stock  oils  for  blending  with  a  result¬ 
ant  decrease  In  the  supply  of  stock  oils  It 
could  sell  to  those  blenders  and  compounders 
which  purchased  stock  oils  from  Farmland  In 
1973. 

issux 

ITie  issue  for  consideration  is  whether 
Farmland  may  Increase  the  blending  of  Its 
stock  oils  to  make  more  lubricants  for  agrl- 
ctUtusal  production  and  decrease  Its  supply 
of  stock  oils  from  which  It  is  required  to 
allocate  to  base  period  ptirchasers. 

interpretation 

Stock  oils  and  lubricants  os  separate  al¬ 
locable  products.  Section  211.201  of  the  Man¬ 
datory  Petroleum  Allocation  Regulations  (10 
CFR  211.201)  sets  out  the  sct^  of  Subpart 
K — Other  Products — In  the  following  lan¬ 
guage: 

(a)  This  subpart  applies  to  the  mandatory 
allocation  of  those  allocated  products  which 
are  not  subject  to  allocatio|»  under  Subparts 
D  through  J  of  this  part.  Including  benzene, 
toluene,  mixed  wylenes,  hexane  lubricants, 
greases,  special  niqihthas  (solvents),  lubri¬ 
cating  base  stock  oils  and  process  oils  pro¬ 
duced  In  OT  Inerted  Into  the  United  States. 
(Emphasis  added.) 

Section  211.202  (10  CFR  211.202)  defines 
“luhrlcants”  and  “lubricant  base  stock  oils’* 
as  follows: 

“Lubricants”  means  all  grades  of  lubricat¬ 
ing  oils  which  have  been  blended  with  the 
necessary  lulHdcant  additives  so  as  to  produce 
a  lubricating  oil  composition  In  a  form  that 
Is  designed  to  be  used  for  lubricating  pur¬ 
poses  In  Industrial,  commercial  and  auto¬ 
motive  use  without  furthOT  modification, 
wherein  said  lubricating  oils  are  comprised  of 
greater  than  ten  (10)  percent  ot  refined 
petroleum  products  by  weight. 

“Lubricant  base  stock  oils”  means  those 
refined  petroleum  products  which  are  pri¬ 
mary  components  used  In  the  compounding 
and  blending  of  lubricants  and  greases  in¬ 
cluding  but  not  limited  to  bright  stocks, 
8<dvent  neutrals,  coastal  oils,  pale  oils  and 
red  oils. 

The  intent  of  these  r^rulatory  provisions 
Is  to  require  the  allocation  of  lubricants  and 
stock  oils  as  separate  products.  TTie  defini¬ 
tions  also  show  that  whereas  there  may  be  a 
use  for  lubricants  In  agricultural  production, 
there  is  no  such  use  fOT  stock  oils. 

Farmland  as  supplier  and  wholesale  pur¬ 
chaser-consumer,  Section  211.61  (10  CFR 
211.61)  definles  “suppllOT”  as  follows: 

“Supplier”  rnecms  any  firm  or  any  part  ot 
subsidiary  of  any  firm  other  than  the  De¬ 


partment  of  Defense  whl<fii  presently,  during 
the  base  perttxl.  or  during  any  period  be¬ 
tween  the  base  pwlod  and  the  present  sup¬ 
plies,  srils,  transfers  ot  othOTwise  furnishes 
(as  by  consignment)  any  aUocated  product 
or  crude  to  whcdesale  purchasers  or  end- 
users,  Including,  but  not  limited  to,  re¬ 
finers  •  •  • 

Section  211.202  (10  CFR  211.202)  de¬ 
fines  “wholesale  purchaser-consumer”  as 
follows: 

“Wholesale  purchaser-COTisumOT”  means 
any  firm  that  is  an  ultimate  consumer  which, 
as  part  of  Its  normal  business  practices,  pur¬ 
chases  or  obtains  an  allocated  product  frmn 
a  supplier  and  receives  delivery  of  that  prod¬ 
uct  into  storage  substantially  under  the  con¬ 
trol  of  that  firm  at  a  fixed  location  and  pur¬ 
chased  or  obtained  more  than  20,000  gallcms 
of  lubricants,  10,000  pounds  of  greases  or 
55,000  gallons  of  any  other  product  subject 
to  (Subpart  K — Other  Products)  in  any  cotu- 
pleted  calendar  year  subsequent  to  1971. 

Farmland  Is  a  supplier  of  stock  oils  since 
It  refines  and  supplies  that  allocated  product 
to  wholesale  purchasers.  In  addition.  Farm¬ 
land  Is  a  wholesale  purchaser-consumer  of 
stock  oils,  because  It  obtained  In  excess  of 
55,000  gallons  of  that  product  In  a  calendar 
year  subsequent  to  1971  from  a  supplier  (It¬ 
self)  ,  placed  It  In  storage  at  a  fixed  location 
under  its  control  and  consumed  It  by  blend¬ 
ing  It  Into  lubricating  oil. 

The  dual  capacity  In  which  Farmland  Is 
placed  under  the  regulations  results  in  Farm¬ 
land’s  allocating  to  Itself  as  a  wholesale  pur¬ 
chaser-consumer.  Farmland  as  a  wholesale 
purchaser-consumer  may  not  be  treated  any 
different  than  any  other  of  Its  wholesale 
purchaser-consumers. 

As  specified  In  10  CFR  211.203(c)  (2)  (111), 
wholesale  purchaser-consumers  and  end- 
users  are  entitled  to  1(X>  pOTcent  of  base 
period  use  of  stock  oils  fOT  blending  and 
oompovmding  of  lubricants.  Farmland  must 
allocate  at  this  level  to  all  base  period  pur¬ 
chasers  of  stock  oils.  Including  Itself.  There¬ 
fore,  we  conclude  that  Farmland  may  not 
Increase  the  level  of  use  of  Its  own  stock 
oils  to  satisfy  the  Increased  demand  for 
lubricants  from  Its  purchasers  of  those  fin¬ 
ished  products  If  such  increased  use  would 
reduce  the  available  supply  (rf  stock  oils 
from  whlrii  Farmland  must  suf^ly  Its  other 
base  period  wholesale  purchapm. 

If  Farmland  Is  able  to  increase  Its  avail¬ 
able  supply  of  stock  oils  ao  that  It  has  an 
allocation  fraction  In  excess  of  1.0,  It  may 
Increase  the  supply  of  stock  oils  to  itself  In 
the  same  manuOT  In  adilch  It  Increases  sup¬ 
plies  to  its  other  base  period  whcdesale  pur¬ 
chasers  pursuant  to  10  cm  211.10(g)  of  the 
Regulations. 

Interpretation  1975 — 38 
To:  B.  R.  Peters,  Inc. 

Date:  October  6, 1975. 

Rule  Interpreted:  I  211.51. 

Code:  OCW — ^AI — ^Definition  of  Wholesale 
Purchaser-Reseller. 

By  letter  dated  May  23,  1976,  you  requested 
an  Interpretation  of  the  Mandatory  Petro¬ 
leum  Allocation  Regulations  concerning  the 
qualifications  of  B.  R.  Peters,  Inc.  as  a 
“wholesale  purchaser-reseller”  under  those 
regulations. 

FACTS 

You  have  stated  that  B.  R.  Peters,  Inc.  dis¬ 
tributes  product  for  Texaco,  Inc.  under  the 
terms  of  a  form  Texaco  contract  entitled 
“Consignment  Agreement”  (Form  S-83  1-65) 
(hereinafter  “form  contract”). 

ISSUX 

The  Issue  presented  for  Interpretation  la 
whether  B.  R.  Peters,  Inc.  c^ieratlng  pur¬ 


suant  to  the  form  conteaet  qualifies  as  a 
wholesale  purchaser-reseller  as  defined  In 
10  CFR  211.61. 

INTERPRETATION 

As  you  know,  by  an  Interpretation  Issued 
on  April  24,  1976,  It  was  my  opinion  that 
any  firm  which  Is  In  the  business  of  selling 
and  distributing  allocated  products  under 
the  terms  of  the  fOTm  contract  qualified  as 
a  “wholesale  purchaser-reseller”  under 
S  211.61  of  FEA’s  MandatOTy  Petroleum  Al¬ 
location  Regulations.  TherefOTe,  It  is  my 
opinion  that,  to  the  extent  that  B.  R.  Peters, 
Inc.,  sells  and  distributes  allocated  products 
pursuant  to  the  terms  of  the  form  contract. 
It  qualifies  as  a  “wholesale  purchaser- 
reseller”  as  defined  In  f  211.51  of  the  Man¬ 
datory  Petroleum  Allocation  Regulations. 

’This  Interpretation  is  limited  to  the  stated 
facts  and  shall  not  be  construed  to  apply 
where  the  existence  of  other '  agreements, 
amendments,  modifications  or  practices  of 
any  kind  have  the  effect  of  changing  the 
relationship  between  Texaco  and  B.  R.  Peters, 
Inc.  under  the  form  contract. 

Interpretation  1975 — 39 
To:  National  Institute  of  Infant  Services. 
Date:  October  6, 1976. 

Rules  Interpreted:  f  211.61,  Ruling  1974-16. 
Code:  OCW — AI — ^Definition  of  “Sanitation 

Services.” 

’This  Is  In  response  to  your  request  on  be¬ 
half  of  the  National  Institute  of  Infant  Serv¬ 
ices  (“Nns”)  for  an  Interpretation  of  the 
definition  o€  “sanitation  services”  as  that 
term  is  used  In  {  211.61  of  the  Mandatory 
Petroleum  Allocation  Regulations  (10  CFR 
211.61). 

FACTS 

Nils  Is  a  national  trade  association  rep¬ 
resenting  diiqier  service  firms  in  the  United 
States.  Its  members  provide  dliqier  and  adult 
pad  service  to  homes,  doctor’s  offices,  hos¬ 
pitals,  nursing  homes,  OTphanages  and  other 
Institutions. 

Nns  members  recycle  diaper  and  adult 
pads  for  any  members  of  the  public  willing 
to  pay  for  such  services.  As  part  of  their 
operations,  NIIS  members  collect  and  dis¬ 
pose  of  solid  wastes. 

ISSUE 

’The  issue  presented  tor  consideration  Is 
whether  Nns  members  are  engaged  In  “san¬ 
itation  services”  as  defined  In  10  CFR  211.61. 

INTERPRETATION 

“Sanitation  services”  is  defined  in  10  CFR 
211.61  as  follows: 

“Sanitation  services”  means  the  collection 
and  disposal  for  the  general  public  of  solid 
wastes,  whethw  by  public  or  private  enti¬ 
tles,  and  the  maintenance,  operation  and  re¬ 
pair  of  liquid  purification  and  waste  facili¬ 
ties  during  emergency  conditions.  Sanita¬ 
tion  services  also  Includes  the  provision  of 
water  supply  services  by  public  utilities, 
whether  privately  or  publicly  owned  or 
operated. 

Entitles  engaged  in  sanitation  services  are 
doing  so  because  such  services  are  essential 
for  the  general  health  and  safety  of  all 
members  of  the  public.  Sanitation  services, 
however,  do  not  Include  operations  which 
merely  provide  conveniences  to  the  public. 

In  FEA  Ruling  1974-16  (39  FR  21042. 
J\me  18, 1974)  FEA  determined  that  the  port¬ 
able  samltation  Industry  was  within  the 
meaning  of  "sanitation  services.”  ’The  basis 
of  the  determination,  however,  was  that  port¬ 
able  sanitation  facilities  almost  invariably 
are  utilized  when  no  altemaUva  facilities 
for  scfild  waste  disposal  exist.  In  fact,  state 
and  local  laws  often  require  that  these  port- 
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•ble  facilities  be  furnished  at  construction 
Bites  and  recreation  areas. 

The  aervlcea  provided  by  NIIS  members, 
on  the  other  hand,  do  not  fall  vithln  the  ra- 
tlcmale  behind  FEA  Ruling  1974-15.  Dlspoaal 
ot  solid  wastes  by  operators  of  diaper  services 
Is  a  convenience  to  members  of  the  public 
who  chooiie  to  pay  for  such  services.  How¬ 
ever.  families  and  Institutions  have  the  al¬ 
ternative  of  disposing  of  solid  wastes  through 
use  of  available  sewerage  facilities.  The  serv¬ 
ices  performed  by  NHS  members  are  not  es¬ 
sential  to  the  maintenance  of  the  public 
health  and  safety.  Therefore,  we  conclude 
that  the  services  furnished  by  NHS  members 
are  not  "sanitation  services"  as  that  term  Is 
defined  In  10  CFR  311.51. 

iNTSaPBETATION  1976 - 40 

To:  Japanese  Air  Lines  Co.,  Ltd. 

Date:  October  7, 1975. 

Rule  Interpreted:  f  306.26(d) .  \ 

Code:  OCW — AI — ^Procedural. 

Tour  letter  of  April  10,  1976,  on  behalf  of 
Japanese  Air  Lines  Company,  Ltd.  (JAL) 
requested  an  Interpretation  of  the  ^plica¬ 
tion  of  the  Federal  Energy  Administration's 
(FEA's)  procedural  regulations  to  certain 
orders  Issued  by  nBA  and  FEA's  predecessor, 
the  Federal  Energy  Office  (FBO).  concerning 
JAL's  use  of  Jet  fuel  at  Its  Moses  Lake,  Wash¬ 
ington  flight  crew  training  center. 

FACTS 

On  February  17,  1974,  FEO  issued  the 
following  adjustment  order  to  Exxon  Com¬ 
pany,  JAL's  base  period  supplier  of  Jet  fuel 
for  crew  training  flights  at  Moses  Lake: 

According  to  the  Mandatory  Fuel  Alloca¬ 
tion  Program,  you  are  directed  to  adjust  the 
base  period  supply  volume  (annual)  from 
8,533,286  to  10,931,000  gallons  of  Jet  "A" 
turbine  fuel  to  Japan  Air  Lines  at  Moses 
Lake,  Washington,  for  International  airline 
training  flights  to  be  applied  beginning 
January  1,  1974.  The  allocation  fraction 
should  be  applied  to  the  monthly  volumes 
negotiated  between  supplier  and  purchaser. 
This  directive  revokes  recent  relief  order. 

The  adjustment  order  was  clarified  by  FEA 
on  July  18,  1974  to  Indicate  that  the  volume 
q>eclfied  In  the  Initial  order  as  JAL**  ad¬ 
justed  Ani\ii*i  base  period  supply  volume  had 
been  reduced  by  application  of  the  then 
current  allocation  level  for  crew  training  of 
76  percent.  The  clarifying  order  was  as 
follows: 

Reference  to  our  TWX  February  47,  1974. 
authorizing  Exxon  to  supply  10,931,000  gal¬ 
lons  of  aviation  tmblne  fuel  to  Japan  Air 
Lines  at  Moses  Lake,  WA  for  12  months  be¬ 
ginning  January  1,  1974.  The  10,931,000 
gallon  net  figure  resulted  from  the  implica¬ 
tion  of  the  then  current  training  allocation 
level  ot  76  percent  ^  adjusted 

Miniiai  gross  volume  ot  14J174,819  gallons, 
nierefore  the  remaining  8  month  period 
volume  (July-Dee.  1974)  le  clarified  to  be 
7,387,400  gallons.  Iho  current  allocation 
level  for  training  of  96  percent  and  allocation 
fraction  will  apply. 

IBSUX 

The  issue  presented  for  consideration  Is 
whether  the  adjustment  order  of  February 
17.  as  clarified  by  the  ordw  of  July  18.  pro¬ 
vided  for  a  permanent  or  a  temporary  ad¬ 
justment  to  JAL's  bsM  period  volume  for  Jet 
fuel. 

m  TSRFBXT  ATIOW 

The  duration  of  adjustment  orders  lesued 
under  Bubpart  B  of  Part  906,  “Administrative 
Frocedoree  and  Sanctions,”  le  governed  by 
10  CFB  I  305fifi(d)  Which  provides: 


(d)  Any  order  Issued  pursuant  to  this  sub¬ 
part  unless  otherwise  si>eclfied,  aHah  be 
effective  for  the  diuatlon  of  the  Mandatory 
Petroleum  Allocation  Program,  according  to 
Its  terms. 

While  this  paragraph  was  not  promulgated 
untU  December  18.  1974  (39  FR  44030, 
December  20,  1974)  the  preamble  to  the 
rulemaking  adopting  the  provision  points 
out  that  Its  purpose  Is  to  make  clear  that 
previously  Issued  adjustment  orders,  unless 
clearly  intended  as  temporary  orders,  would 
be  effective  for  the  duration  of  the  Mandatory 
Petroleum  Allocation  Program.  The  preamble 
provided : 

"The  purpose  of  these  amendments  Is  to 
clarify  that  orders  adjusting  a  purchaser's 
base  period  use  •  •  •  for  periods  corre¬ 
sponding  to  .base  period,  unless  clearly  In¬ 
tended  as  Interim  or  temporary  orders,  should 
remain  effective  beyond  the  end  of  1974.” 

Thus,  all  adjustment  orders  Issued  pur¬ 
suant  to  Subpart  B  of  Part  205.  whether  Is¬ 
sued  before  or  after  the  adoption  of  {  206.36 
(d)  constitute  permanent  adjustments  \m- 
less  otherwise  specified  in  the  order. 

The  February  17  adjustment  order  Issued 
to  Exxon  Company  with  respect  to  JAL's  crew 
training  program  contained  no  express  ter¬ 
mination  date  or  other  Indloatlosi  that  the 
adjustment  therein  granted  was  for  a  period 
less  than  the  duration  of  the  Mandatory  Pe¬ 
troleum  Allocation  Program.  Further,  noth¬ 
ing  In  the  July  18  clarifying  order  can  fairly 
be  construed  as  Indicating  a  termination 
date  toe  the  adjustment.  The  references 
therein  to  specific  twelve  month  and  six 
month  periods  do  not  limit  the  duration  of 
the  adjustment  granted  JAL  by  the  Febru¬ 
ary  17  order,  but  rather  define  the  time 
periods  during  which  the  indicated  volumes 
of  fuel  were  to  be  made  available.  There¬ 
fore,  It  Is  my  opinion  that  the  February  17 
adjustment  otder  as  clarified  on  July  18  pro¬ 
vided  a  permanent  adjustment  to  JAL's  base 
period  volume  and  Is  effective  pursuant  to 
10  CFR  I  205A«(d)  for  the  duration  of  the 
Mandatory  Petroleum  Allocation  Program. 

iNTxapsrrATioif  1975 — 41 
To;  17.S.  OH  and  Refining  Co. 

Date:  October  6, 1976 

Rule*  Interpreted:  f  310.32,  Rulings  1974-99, 
1975-12. 

Code:  OCW — Pi — Stripper  Wen  Lease  Ex¬ 
emption.  Definition  of  Average  Dally 
Production. 

This  Is  In  response  to  your  letter  of  May  6, 
1975,  requesting  an  Interpretation  of  10  CFR 
210.33  (Stripper  well  leasee)  as  clarified  by 
Ruling  1974-39  (ProducUon  WeUs  for  Pur¬ 
poses  of  the  "Stripper  Well  Lease”  Exemp¬ 
tion  of  10  CFR  f  310.32,  39  FR  44414,  Decem¬ 
ber  34.  1074).  After  oooslderatlon  of  the 
Infonnatton  contained  In  your  request,  and 
aU  the  relevant  anthorlttes,  the  Federal  En¬ 
ergy  Administration  has  determined  that  the 
appropriate  Interpretation  ts  the  one  that 
follows. 

FACTS 

As  we  understand  the  facts,  V.8.  OH  and 
Refining  Oo.  ("the  Company”)  Is  the  pro¬ 
ducer  of  erode  oQ  from  the  Ritchie  (Baker 
Sand)  Unit  located  in  Union  County,  Ar¬ 
kansas.  On  January  1.  1969,  the  Ritchie  Field 
was  unitized  for  the  purpose  of  Implement¬ 
ing  an  enhanced  recovery  project  utilizing 
carbon  dioxide  (CO,)  In  an  experimental  OOi 
Immiscible  displacement  and  recovery  proj¬ 
ect.  This  system  Involves  the  Introductloa 
of  CO,  Into  the  reservoir,  which,  when  dis¬ 
solved  In  the  heavy  crude  oU.  lowers  the 
visooslty  of  (and  a^  as  a  propellaaiit  for) 
the  reservoir  crude  oil,  thereby  Increasing 
producing  rates  and  ultimate  recoverlee. 


During  calendar  years  1973  and  1974,  there 
were  sixteen  wells  located  on  the  Ritchie 
Unit.  Of  the  total  of  six  wrils  utlllaed  during 
that  period  as  reservoir  fiuld  lift  weOa  two 
wells  were  employed  part  of  the  time  exclu¬ 
sively  to  Inject  carbon  dioxide  Into  the  res¬ 
ervoir.  The  remaining  ton  wells  "have  been, 
and  remain,  standby  recovery  wells  Immedl- 
atMy  avajlable  as  lift  wells  when  and  If  It 
should  be  technically  sound  to  employ  them 
m  that  fashion."  Four  of  the  ten  "standby 
wells”  were  used  as  Injection  wells:  two  for 
Injecting  CO,,  and  two  tor  Injecting  water 
for  pressure  maintenance.  Not  all  sixteen 
wells  were  In  use  because  of  the  availability 
of  only  limited  quantitlee  of  carbon  dioxide. 
A  new  supply  Is  anticipated  late  In  1975, 
when  the  Company  expects  to  resume  the 
operation  of  all  sixteen  wells  for  the  lifting  of 
reservoir  fluids,  and  the  Injection  of  CO,  and 
w»t». 

You  have  requested  the  Interpretation  that 
the  wells  not  used  as  lifting  wells  should 
have  been  Included  as  'production  wells”  for 
purposes  of  the  stripper  well  lease  exemption 
of  10  CFR  310.33,  In  calculating  average  daily 
production  during  the  calendar  vears  1973 
and  1974. 

asus 

The  interpretation  requested  turns  on  the 
Issue  whether  a  standby  well — which  acts 
neither  as  a  producing  well  nor  as  an  Injec¬ 
tion  well  due  to  the  temporary  unavaUablllty 
of  sufficient  quantities  of  carbon  dioxide  for 
maxiTTiiim  efficient  operation  of  the  project — 
may  nevertheless  be  considered  a  well  that 
produces  crude  oU  and  counted  as  such  for 
purposes  of  determining  average  dally  pro¬ 
duction,  as  the  term  "well"  Is  used  In  the 
stripper  well  lease  exemption  as  clarified  by 
Rulings  1974-29  and  1976-12. 

INTCBPBZTATION 

The  stripper  well  lease  exemption  of  10 
CFR  210.32  exempts  from  the  provisions  of 
the  Mandatory  Petroleum  Allocation-  and 
Price  Regulations  the  first  sale  of  crude  oil. 
Including  condensates,  produced  from  any 
property  whose  average  daUy  production  of 
crude  oU,  Including  condensates,  per  well  did 
not  exceed  ten  barrels  per  day  during  any 
preceding  calendar  year  beginning  after  De¬ 
cember  31,  1973. 

“Avowge  daUy  production"  means  the 
qualified  maximum  total  production  of  crude 
oil.  Including  condensates,  produced  from  a 
property,  divided  by  a  number  equal  to  the 
number  of  days  in  the  year  times  the  number 
of  well*  that  produced  crude  oil.  Including 
condensates,  from  that  property  In  that  year. 
To  qualify  as  maximum  total  production, 
each  weU  <ki  the  property  must  have  been 
maintained  at  the  maximum  feasible  rate  of 
production.  In  accordance  with  recognized 
conservation  practices,  and  not  significantly 
curtaUed  by  reason  of  mechanical  failure  or 
other  disruption  In  production.  (Emphasis 
added.) 

In  Ruling  1974-29  the  FEA  made  It  clear 
that  "[wJhHe  Injection  techniques  help  to 
'produce*  crude  petroleum,  they  are  not  wells 
which  themselves  *produce'  crude  petiole\un. 
Therefore,  weUs  whl^  did  not  actuaUy  yield 
or  produce  crude  petrcHeum  during  the 
(measuring]  calendar  year  are  not  produc¬ 
tion  wells  tor  this  purpose." 

During  the  calendar  years  1973  and  1974, 
the  sixteen  wells  located  on  the  Ritchie  Unit 
Ml  basically  Into  four  categories:  (1)  Four 
reservoir  lift  wells  that  were  operated  on  a 
most  nearly  continual  basis  exclusively  to 
produce  crude  oil;  (3)  two  wells  that  were 
used  alternatively  for  the  Injection  of  OO, 
and  the  lifting  of  crude  oU;  (8)  four  Injection 
wells;  and  (4)  six  walla  that  were  used 
neither  to  produce  crude  oil  nor  for  Injec¬ 
tion  purpoats. 
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The  proper  treatment  of  the  10  wells  In 
categories  (3)  and  (4)  Is  governed  by  Ruling 
1974-20,  as  these  wells  were  “not  wells  which 
themselves  ‘produce{d]*  crude  petroleum.’* 
The  fact  that  these  wells  might  have  been 
“Immediately  available  as  lift  wells  when 
and  If  It  [was]  technically  sound  to  employ 
them  In  that  fashion”  does  not  alter  the 
fact  that  during  calendar  years  1973  and  1974 
they  did  not  “produce”  crude  oil  as  that  term 
Is  used  in  10  CFR  210.32.  (Bmpbasls  added.) 
Until  such  time  as  they  actiutlly  do  produce 
crude  oil  they  cannot  be  counted  as  produc¬ 
tion  wells  In  the  calculation  of  “average  dally 
production”  from  the  Ritchie  Unit.  Accord¬ 
ingly,  they  should  not  have  been  included  In 
the  calculation  of  average  dally  production 
during  calendar  years  1973  and  1974. 

With  respect  to  the  two  w^ls  In  category 
(2)  that  were  used  alternatively  for  the  in- 
jeotlon  of  CO,  and  the  lifting  of  crude  oil. 
It  is  clear  that  tor  a  least  some  period  of 
time  each  year,  these  were  wells  that  pro¬ 
duced  crude  oil  as  contemplated  by  10  CFR 
210.32  and  Riding  1974-29.  Ruling  1974-29 
establishes  that  only  producing  wells  are  to 
be  counted  for  purposes  of  10  CFR  210.32. 
Therefore,  It  Is  oiu*  Interpretation  that  only 
that  portion  of  each  calendar  year  during 
which  these  wells  were  operated  in  the  pro¬ 
ducing  mode  is  to  be  considered  In  deter¬ 
mining  the  number  of  producing  wells  In 
the  calculation  of  average  daily  production 
tor  the  propai;y  during  the  calendar  year. 
Riding  1975-12  (a  copy  of  which  16  enclosed) 
delineates  the  method  of  calculating  the 
average  dally  production,  and  applies  to 
these  wells  during  the  time  they  were  op¬ 
erated  In  the  producing  mode.  As  stated 
In  Ruling  1975-12: 

FEA  will  presume  that  if,  for  any  reason, 
a  well  has  not  operated  for  a  period  of  more 
than  24  consecutive  hours,  production  has 
been  significantly  curtaUed  or  disrupted 
and,  unless  that  presumption  Is  overcome, 
appropriate  adjustments  must  be  made  in 
the  calculation  of  average  daily  production. 

The  presumption  may  be  overcome  upon 
the  showing,  by  production  records  or  other¬ 
wise,  that  the  time  lost  for  mechanical  re¬ 
pairs  or  maintenance  was  not  In  excess  of 
the  historical  norm  or  was  subsequently 
recouped. 

Inasmuch  as  your  interpretation  request 
does  not  contain  sufficient  Information,  such 
as  the  amount  of  time  each  well  was  op¬ 
erated  in  the  Injection  versus  the  producing 
mode,  or  the  extent  of  and  reasons  for  any 
curtailments  or  disruptions  while  in  the 
producing  mode,  FEA  cannot  rendn*  a  deter¬ 
mination  as  to  the  fraction  of  each  well  In 
category  (2)  that  should  be  counted  for 
determining  average  dally  production  pur¬ 
suant  to  10  CFR  210.32.  However,  it  is  our 
interpretation  that  these  two  wells  must  be 
counted  as  partial  producing  wells  so  as  to 
reflect  only  the  time  that  they  were  (grated 
In  the  producing  mode.  Application  of  Rul¬ 
ing  1975-12  may  further  reduce  the  produc¬ 
ing  well  fraction.  If  down-time  periods  ex¬ 
ceeding  24  hours  occurred  and  the  presump¬ 
tion  ot  significant  curtailment  or  disruption 
Is  not  overcome.  Accordingly,  these  wells  are 
to  be  considered  as  pcuiial  wells  based  upon 
the  ratio  ot  the  number  of  days  that  they 
were  operated  in  the  producing  mode,  to  the 
number  of  days  In  the  measuring  calendar 
year.  For  example,  if  the  particular  wMl  was 
c^ierated  in  the  producing  mode  for  292  days 
of  the  measuring  calendar  yecu*,  it  would  be 
consld««d  S  of  a  well  (i.e.,  292/365=^). 

The  wells  in  category  (1)  are  producing 
wells  and,  as  such,  are  subject  to  Ruling 
1976 — 12  Inscrfar  as  there  have  been  any  dis¬ 
ruptions  or  curtailments  in  production. 

Therefore,  the  sixteen  wells  are  character- 
laed  as  follows:  (1)  four  producing  wells; 
(3)  two  partial  producing  wells;  and  (3)  ten 


non-producing  wells  that  cannot  be  counted 
In  detWTnlnlng  average  dafiy  per-well  pro- 
ductl<m  from  the  Ritchie  Unit. 

This  IntMpretation  Is  Issued  In  response 
to  a  request  based  upon  Information  avail¬ 
able  fix'  calendar  years  1973  and  1974.  How- 
ever,  the  principles  set  forth  In  this  Inter¬ 
pretation  are  also  iq>plicable  to  calendar 
years  1976  and  thereafter,  as  Information  for 
those  years  becomes  available. 

INTEXPHETATION  1976 - 42 

To:  Petrcdeum,  Inc.  and  Don  M.  Rounds  Co. 
Date:  October  31, 1975. 

Rule  Interpreted:  Ruling  1976 — 16. 

Code:  OCW — PI — Definition  ot  Property. 

This  is  in  response  to  your  February  10, 
1975  request  for  interpretation  submitted 
by  you  to  Gordon  L.  Allott,  Jr.,  Regional 
Counsel  for  Region  VIII.  The  request — 
together  with  the  names  and  addresses  of  all 
Interest  owners,  copies  of  the  leases  Involved, 
and  a  schedule  of  production  levels  through 
October  1974 — was  transmitted  to  this  of¬ 
fice  by  Region  vm  tar  our  review.  After  con¬ 
sideration  of  all  the  Information  contained 
in  the  request,  and  all  the  relevant  authcxl- 
tles,  the  Federal  Energy  Administration  has 
determined  that  the  appropriate  interpreta¬ 
tion  Is  the  one  that  follows. 

FACTS 

Your  request  for  interpretation  has  been 
filed  on  behalf  of  Petroleum,  Inc.  (operator 
of  the  property  that  Is  the  subject  matter 
of  the  request),  and  Don  M.  Rounds  Com¬ 
pany  (owner  of  the  largest  working  Interest 
therein).  Other  owners  and  parties  In  In¬ 
terest.  which  are  listed  In  Exhibit  “A”  at¬ 
tached  to  your  request,  are  Incorporated 
herein  by  reference. 

As  we  undo'stand  the  facts,  the  right  to 
produce  crude  oil  from  the  property  that  is 
the  subject  of  this  request  derives  from  two 
leases:  The  first,  dated  October  23,  1967,  from 
Wasyl  BuczkowskyJ,  as  lessor,  to  D.  M. 
Rounds,  as  lessee  (Document  No.  1509928, 
Book  588) ;  and  the  second,  dated  October  14, 
1968,  from  Louisiana  Land  and  Exploration 
Company  as  lessor,  to  Don  M.  Rounds  Com¬ 
pany,  as  lessee  (Document  No.  1623337,  Book 
601).  On  July  16,  1974,  there  was  executed  a 
partial  assignment  of  oU  and  gas  rights  under 
those  leases  to  Kenneth  L.  Tlpps. 

Since  1967,  seven  wells  have  been  drilled 
on  the  property,  of  which  five  produce  from 
the  Cretaceous  “D“  formation,  and  two  (one 
of  which  is  the  No.  1  Tlpps  well)  produce 
from  the  Cretcuseous  “J>”  formation.  The  two 
wells  producing  from  the  “J,”  fcxmatlon — 
the  No.  1  Tlpps  well  and  the  No.  7  Buczkow¬ 
skyJ  well — were  drilled  In  April  and  August 
of  1974,  respectively. 

You  have  requested  the  Interpretation  that 
undw  the  Mandatory  Petroleum  Price  Regu¬ 
lations,  the  production  obtained  from  the 
“J,”  sand  under  the  BuczkowskyJ  No.  7  well 
Is  “new”  <fil  and  therefore  not  subject  to  the 
celling  price  rule  of  f  212.73,  but  Is  governed 
instead  by  the  provisions  of  f  212.74. 

issux 

The  requested  Interpretation  turns  on 
whether  the  Cretaceous  “J/’  fcxmatlon  under 
the  BuczkowskyJ  lease  constitutes  a  “jxop- 
erty”,  as  that  term  Is  defined  In  the  price 
regulations,  that  Is  separate  and  distinct 
from  the  property  that  encompasses  the 
Cretaceous  “D”  formation. 

INTXKPRETATrON 

The  issue  raised  In  your  request  Is  governed 
squartiy  by  the  principles  aimounced  In 
Ruling  1975-15  (40  FR  40832,  September  4, 
1975),  a  copy  of  which  is  enclosed  for  your 


convenience.  Since,  as  the  Ruling  makes 
clear,  the  concept  of  "property”  rtiates  to 
the  right  to  produce  crude  oil,  whettier  aris¬ 
ing  from  a  lease  or  from  a  fee  interest,  and 
since  the  base  production  control  levM  re¬ 
lates  to  the  production  from  the  property  In 
1972,  your  contention  that  “no  ‘base  pro¬ 
duction  control  level  crude  petroleum’  Is  es¬ 
tablished  for  the  "Jt”  sand  under  the  Bucz¬ 
kowskyJ  lease  prior  to  1974”  to  Iniqrposlte  to 
the  regulatory  criteria  for  determining  “new” 
and  “released”  crude  oil.  Inasmuch  as  during 
the  base  period  the  right  to  produce  crude 
oil  from  the  “Ji”  formation  was  not  separate 
and  distinct  from  the  right  to  produce  crude 
oil  from  the  “D”  formation,  the  two  forma¬ 
tions  do  not  constitute  separate  properties. 
Rather,  a  base  production  control  level  must 
be  established  for  the  right  to  produce  crude 
oil,  as  that  right  existed  In  1972,  which  In 
this  case  arises  from  the  two  leckses  previ¬ 
ously  mentioned.  As  pointed  out  In  Ruling 
1975-16,  “new”  oil  to  not  established  by  the 
assignment  in  1974  of  the  Tlpps  lease,  or  by 
the  commencement  of  production  from  a  pre¬ 
viously  undeveloped  reservoir.  Therefore,  in 
any  month,  crude  oil  produced  from  the 
BuczkowskyJ  No.  7  well  or  from  the  Tipps 
No.  1  well  will  not  qualify  as  “new”  crude 
oil  unless  the  production  therefrom,  when 
aggregated  with  the  production  from  all  of 
the  other  wells  on  the  property,  exceeds  the 
entire  production  from  the  property  In  the 
corresponding  month  in  1972. 

iKTEXFBKrATTON  1976 - 48 

To:  Berry  Holding  Co.,  et  al. 

Date:  November  10,  1976. 

Rules  Interpreted:  S  210.32,  Rulings  1974-29, 

1975-12. 

Code:  OCW— PI— Stripper  Well  Lease  JEx- 

emption.  Definition  of  Average  Daily  Pro¬ 
duction. 

This  to  in  response  to  your  letter  of  May 
14.  1976,  requesting  an  interpretation  of  10 
CFR  210.32  (Stripper  well  leases),  on  behalf 
of  the  produces  named  below.  After  consid¬ 
eration  of  all  the  information  contained  In 
the  request,  and  all  the  relevant  autbtxltles, 
the  Federal  Energy  Administration  has  de¬ 
termined  that  the  appropriate  Interpretation 
to  the  one  that  follows.  Accordingly,  this 
Interpretation  to  issued  to  Berry  Holding 
Company,  Berry  Oil  Company,  Berry  & 
Ewing,  Big  Ten  Oil  Company,  and  Sixprtoe 
Oil  Company,  Use  of  the  term  “Berry”  to  in¬ 
tended  only  as  an  abbreviated  reference  to 
the  firms  listed  above,  and  does  not  limit 
the  applicabllitjr  ot  this  interpretation  to  less 
than  all  of  those  firms. 

FACTS 

Berry  to  a  producer  ot  crude  oil  from  prop¬ 
erties  located  In  the  Midway-Sunset  oil  field 
of  Kern  County,  California.  Production  from 
each  of  these  properties  to  enhanced  by  a 
technique  involving  steam  or  thermal  stim¬ 
ulation,  described  by  Berry  as  follows: 

The  steam  or  thermal  stimulation  tech¬ 
nique  tor  secondary  recovery  as  employed 
by  [Berry]  to  commonly  known  as  the  “huff 
and  puff”  or  “steam  soak”  method.  [Berry’s] 
practice  to  to  Inject  steam  directly  into  a 
well  and  to  allow  the  steam  to  penetrate 
producing  zones  In  order  to  heat  and  thereby 
Increase  the  fluid  movement  of  the  oil.  It  to 
absolutely  impossible  to  inject  steam  down 
a  well  without  at  the  same  time  taking  that 
w«a  temporarily  off  production.  The  shut  in 
period  on  the  average  may  extend  for  approx¬ 
imately  two  weeks  to  two  months  depending 
upon  subsurface  geology  and  other  technical 
considerations.  When  a  wMl  to  returned  to 
production,  the  effect  of  the  heat  resulting 
from  the  steam  stimulation  causes  the  well 
to  produce  at  an  abnormally  hi^  dally  rate 
tor  a  relatively  short  period  of  time,  after 
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which  the  daily  rate  of  production  is  gradu¬ 
ally  reduced  m  the  thermal  energy  la  dlaal- 
pated  and  without  further  iteam  stimulatloa 
would  erentoally  return  to  Its  primary  rat# 
of  production. 

IS8UX 

Berry  has  requested  an  Interpretation  of 
10  CFR  210.32  as  aisled  to  the  following 
Issues: 

( 1 )  Whethw  a  well  that  performs  the  dual 
function  of  a  producing  well  and  an  Injec¬ 
tion  well  Is  a  weU  for  purposes  of  calculating 
average  dally  production  for  the  property 
concerned. 

(2)  Whether  there  Is  any  q>eclflc  time  dur¬ 
ing  which  a  well  must  produce  crude  oU  In 
order  to  be  considered  a  wdl  for  purposes  of 
calculating  average  dally  production  for  the 
property  concerned. 

nrrsapacTATioN 

The  stripper  well  lease  exemption  of  10 
CFR  210.32  exempts  from  the  provisions  of 
the  Mandatory  Petroleum  AUocatkm  and 
Price  Regulations  the  lint  sale  of  crude  oil. 
Including  condensates,  produced  from  any 
property  whose  average  dally  production  of 
crude  oil.  Including  condensates,  per  wMl 
did  not  exceed  ten  barr^  per  day  during 
any  preceding  calendar  year  beginning  after 
December  81,  1072.  “Average  dally  produc¬ 
tion**  means  the  qualllled  maximum  total 
production  of  crude  oil.  Including  conden¬ 
sates,  produced  from  a  property,  divided  by 
a  number  equal  to  the  number  of  days  In 
the  year  times  the  number  of  wells  that 
produced  crude  oU,  Including  oondensates, 
from  that  property  In  that  year.  To  qualify 
as  maximum  total  production,  each  well  on 
the  property  must  have  been  maintained  at 
the  maximum  feasibility  rate  of  production, 
in  accordance  with  recognized  conservation 
practices,  and  not  significantly  curtailed  by 
reason  of  mechanical  failure  or  other  dis¬ 
ruption  In  production.  (Emphasis  added.] 

In  Ruling  1974-29  the  FEA  made  It  clear 
that  “(w]hlle  Injection  techniques  help  to 
‘produce*  crude  petroleum,  they  are  not  wells 
which  themselves  *produce*  crude  petroleum. 
Therefore,  wells  which  did  not  actually  yield 
or  produce  crude  petroleum  during  the 
[measuring]  calendar  year  are  not  produc¬ 
tion  wells  for  this  purpose.** 

With  respect  to  wells  that  during  the  meas¬ 
uring  calendar  year  were  used  alt^nately  tor 
the  injection  of  steam  (or  other  stimulant) 
and  the  lifting  of  crude  oil.  It  Is  clear  that 
for  at  least  some  period  of  time  during  that 
year,  these  were  wells  that  produced  crude 
oil  as  contemplated  by  10  CFR  210.32  and 
Ruling  1974-29.  Ruling  1974-29  establishes 
that  only  producing  wells  are  to  be  counted 
for  purposes  of  10  CFTt  210.32.  Therefore,  It  Is 
our  interpretation  that  only  that  portion  of 
each  calendar  year  during  irtilch  these  wells 
were  operated  In  the  producing  mode  Is  to  be 
considered  In  determining  the  number  of 
producing  wells  In  the  calculation  of  average 
dally  production  for  the  im^rty  during  the 
calendar  year.  Ruling  1973-12  (a  copy  of 
which  Is  enclosed)  delineates  the  method  of 
calculating  the  average  daily  production,  and 
applies  to  these  wells  during  the  time  they 
were  operated  In  the  producing  mode.  As 
stated  In  Ruling  1973-12: 

PEA  will  presiune  that  If,  for  any  reason, 
a  well  has  not  operated  for  a  period  of  more 
than  24  consecutive  hours,  production  has 
been  significantly  curtailed  or  disrupted  and, 
unless  that  presumption  Is  overcome,  appro¬ 
priate  adjtutments  must  be  made  In  the  cal¬ 
culation  of  average  dally  production. 

The  presumption  may  be  overcome  upon 
the  showing,  by  produ^on  records  or  other¬ 
wise,  that  the  time  lost  for  mechanical  re¬ 
pairs  or  maintenance  was  not  In  excess  of  Uie 


historical  norm  or  was  subsequently  re¬ 
couped.  See  Ruling  1975-12  for  a  complete 
discussion  of  this  presumption. 

Inasmuch  as  your  Interpretation  request 
does  not  contain  suAclent  Information,  such 
as  the  amount  of  time  each  well  was  operated 
In  the  Injection  versiu  the  producing  mode, 
or  the  extent  of  and  reasons  for  any  curtail¬ 
ments  or  disruptions  while  In  the 'producing 
mode.  TEA  cannot  render  a  determination  as 
to  the  fraction  of  each  well  that  should  be 
counted  for  determining  average  dally  pro¬ 
duction  i>ursuant  to  10  CTO  210.32.  However. 
It  Is  o\ir  Interpretation  that  these  wells  must 
be  counted  as  partial  producing  wells  so  as 
to  reflect  only  the  time  that  they  were  oper¬ 
ated  In  the  producing  mode.  Application  of 
Ruling  1975-12  may  further  reduce  the  pro¬ 
ducing  well  fraction.  If  down-time  periods 
exceeding  24  hours  occmred  and  the  pre¬ 
sumption  of  significant  curtailment  or  dis¬ 
ruption  Is  not  overcome.  Accordingly,  these 
wells  are  to  be  considered  as  partial  wells 
based  upon  the  ratio  of  the  number  of  days 
that  they  were  operated  In  the  producing 
mode,  to  the  number  of  days  In  the  measw- 
Ing  calendar  year.  For  example.  If  the  par¬ 
ticular  well  was  operated  In  the  producing 
mode  for  292  days  of  the  measuring  calendar 
year.  It  would  be  considered  %  of  a  well  (1.#., 
293/365=S)> 

IirmrarrATioN  1978 — 44 
To:  Moore-McConnack  Resources,  Im. 

Date:  November  12, 1975. 

Rule  Interpreted:  |  211.183. 

Code:  OCW — AI — Naphtha  AllocatlcMi. 

This  Is  In  response  to  your  letter  of  August 
29,  197S,  on  behalf  of  Moore-McCormack 
Resources,  Inc.  ("MME”)  requesting  an  In¬ 
terpretation  of  I  211.183  of  the  Mandatory 
Petroleuo}  Allocation  Regulations  (10  C7nt 
211.183) . 

FACTS 

MME  plans,  with  other  firms,  to  develop 
a  processing  facility  to  convert  naphtha  Into 
nitration  grade  benzene,  fuel  gas  (composed 
of  less  than  ten  percent  pr(^>ane  or  butane 
by  weight) ,  liquid  butane  and  pentane,  and 
heavy  aromatics.  Some  toluene  and  xylene 
will  be  produced  In  an  Intermediate  process 
but  will  be  converted  through  hydrodealkyla¬ 
tion  Into  nitration  grade  benzene. 

The  output  of  the  plant,  by  weight,  will 
be  as  follows: 

Percent 


Nitration  grade  benzene _  48.91 

Fuel  gas . 33.78 

Liquid  butane  and  pentane _  18.29 

Heavy  aromatics _  1.02 


issuz 

The  Issue  presented  for  consideration  Is 
whether  the  naphtha  to  be  utilized  In  MME’s 
plant  would  be  allocated  under  the  alloca¬ 
tion  level  for  petrochemical  feedstock  use. 

iNmpaETATioir 

It  is  our  opinion  that  the  naphtha  Input 
to  the  proposed  plant  would  be  petrochemi¬ 
cal  feedstock  under  the  Mandatory  Petro¬ 
leum  Allocation  Program. 

Allocation  levels  for  end-iues  of  naphtha 
are  ^>eclfied  In  I  211.183  of  the  Mandatory 
Petroleum  Allocation  Regulations  (10  CFR 
211.183).  That  section  reads  In  pertinent  part 
as  follows: 

1211.183  Allocation  levelt. 

•  •  •  •  • 

(b)  Allocation  levela  (not  subject  to  an  al¬ 
location  fraction).  (1)  One  hundred  (100) 
percent  of  current  requirements  for  the  fol¬ 
lowing  uses: 

•  •  •  •  • 


(111)  Petrochemical  feedstock  use. 

•  •  •  ...  •  • 

Section  211.61  of  the  allocation  regulations 
(10  CFR  211A1)  defines  "petrochMnfcal  feed¬ 
stock  use**  as  usage  of  crude  oil,  residual 
furi  oil,  and  r^ned  petroleum  products  for 
processing  In  a  petrochemical  plant. 

Section  211.51  further  states  that  "petro¬ 
chemical  plants”  means  those  Industrial 
plants,  regardless  of  capacity,  that  process 
petrochemical  feedstocks  and  obtain  at  least 
thirty  (30)  percent  conversion,  by  weight, 
to  petrochemicals  or  other  products  that  are 
converted  to  petrochemicals,  so  long  as  the 
weight  of  hydrocarbon  contained  In  the  final 
petrochemical  Is  equal  to  at  least  (30)  per¬ 
cent  of  the  Initial  petrochemical  feedstock 
fed  to  the  plant  under  consideration. 

Finally,  i  211.61  provides  that  "Petro¬ 
chemicals”  are  the  organic  chemicals  defined 
as  petrochemicals  In  f  313.37(q)  of  this 
chiq>ter,  plus  any  other  analogue  organic 
chemicals  slmflarly  dwlved. 

Section  213.37(q)  of  the  Oil  Import  Regu¬ 
lations  (10  CFR  213.27(q) )  and  related  pro¬ 
visions  ot  I  218.27  make  It  clear  that  benzene 
Is  a  petrochemical.  Since  the  benzene  to  be 
produced  by  MME  is  obtained  by  conversion 
of  48111  percent  by  weight  of  the  niq>htha 
Input,  MME*s  new  plant  would  be  a  petro¬ 
chemical  plant.  Ther^ore.  the  naphtha 
would  be  utilleed  by  MME  for  petrochemical 
feedstock  use  and  the  applicable  allocation 
lev^  would  be  100  percent  of  current  re¬ 
quirements  not  subject  to  an  allocation 
fraction. 

It  should  be  noted  that  the  liquid  butane 
and  pentane  plos  the  heavy  aromatics  which 
will  be  {Mtoduoed  In  the  proposed  plant  are 
allocable  products.  Before  MME  and  Its  as¬ 
sociates  may  allocate  these  products.  Includ¬ 
ing  the  butane  and  pentanes  to  be  used  by 
MMW  and  Its  associates,  the  requirements  of 
10  CFR  311.10(e)  and  311.12(e)  with  respect 
to  FEA  iq>pro^  of  MME  as  a  new  supplier 
and  approval  of  MME*s  arrangements  for 
accepting  wholesale  purchasers  must  be  sat¬ 
isfied. 

iNTXBparrATTOK  1975 — 46 
To:  JAW  Refining.  Inc. 

Date:  December  13, 1975. 

Rule  Interpreted:  I  311.63(a) . 

Code:  OCW — AI — Decenfi>er  1  Rule. 

Tow  letter  ot  Febriiary  36,  1976  on  behalf 
ot  JAW  Refining,  Inc.  (”JAW**)  requested 
an  Interpretation  of  and  exception  to  the 
provisions  ot  10  CFR  311.63(a).  On  April  25, 
1975,  FEA's  Office  of  Exceptions  and  Appeals 
granted  an  exertion  to  JAW  from  the  pro¬ 
visions  of  I  211.63(a),  which  permitted  JAW 
to  receive  prospectively  volumes  of  Federal 
royalty  oil  under  the  program  administered 
by  the  United  States  Geological  Survey 
("USOS”).  Therefoce,  this  Interpretation 
will  address  only  the  questions  you  raised 
with  respect  to  the  termination  of  a  crude 
oil  supplier/purchaser  relationship  by  the 
mutual  consent  of  the  parties  to  the  relation¬ 
ship.  The  Interpretation  expressed  herein  Is 
based  upon  the  facts  set  forth  In  your  Feb¬ 
ruary  36.  1975,  request  for  Interpretation 
and  the  supplemental  Infwmatlon  you  f\ir- 
nished  to  this  office  by  your  letter  of  Septem¬ 
ber  10.  1975. 

FACTS 

In  March  1973,  JAW  was  organized  to 
reactivate  a  refinery  In  Anderson  County, 
Texas.  In  order  to  obtain  supplies  ot  crude 
oil,  JAW  participated  In  the  USOS  royalty 
oil  lottery  held  on  September  20.  1973  and 
was  advised  on  October  2,  1973  that  It  had 
been  awarded  certain  production,  a  portion 
of  which  was  being  purchased  at  that  time 
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by  Shell  Oil  Company  ("Shell”) .  Drtlvery  of 
these  volumes  to  J&W  was  to  commence  on 
November  1.  1973.  However,  due  to  delays  In 
making  the  necessary  arrangements  to  Im¬ 
plement  the  HSOS  award,  J&W  did  not  begin 
to  receive  drilvery  of  the  royalty  oil  from 
Shell  until  February  1974.  On  February  8. 
1974,  the  royalty  oil  purchase  agreement  be¬ 
tween  J&W  and  USOS  was  finalized  and  by 
letter  dated  February  8,  1974,  the  previous 
piuchasers  of  the  oil  (Including  Shell)  were 
directed  by  HBOS  to  deliver  specified 
volumes  of  royalty  oU  to  J&W. 

On  J\me  10,  1974  Shell  terminated  Its  de¬ 
liveries  of  royalty  oil  to  J&iW  after  Informing 
USOS  that  Shell  construed  i  311.83(a)  as 
entitling  It  to  the  volumes  of  USOS  royalty 
oil  received  on  December  1,  1973,  Irrespective 
of  the  February  8,  1974,  directive  from 
USOS. 

ISSTTX 

Hie  Issue  presented  for  Interpretation  le 
whether  Shell’s  compliance  through  June  10. 
1974,  with  USOS’s  February  8,  1974  directive 
constituted  Shell’s  consent  under  i  311.88(a) 
to  a  teimlnatlon  of  the  suppUer/purchaser 
relationship  irtilch  existed  between  Shell  and 
USOS  on  Deconber  1, 1973. 

DmSFBETATION 

Section  311.63(a)  provides  In  pertinent 
part: 

(a)  All  suppller/purchaaer  relationsMpa 
In  effect  \mder  contracts  for  sales,  purchases 
and  exchanges  of  domestic  crude  on  De¬ 
cember  1,  1973,  shall  remain  In  effect  for  the 
duration  of  this  program,  except  purchases 
and  sales  made  to  con4>ly  with  this  program: 
Provided,  however.  That  (1)  any  such  S(q>- 
pUer/purchaser  relationship  may  be  termi¬ 
nated  by  the  mutual  consent  of  both 
parties;  •  •  • 

It  la  unoontested  that,  with  respect  to  the 
vcdumes  ot  royalty  <dl  In  question,  a  Os- 
eember  1.  1973,  suppUer/purchaaer  relation¬ 
ship  existed  between  Shell  and  USOS.  Fur¬ 
ther,  as  made  clear  by  FEA’s  wiuing  1974-33, 
1 311.63  iq>plles  to  sales  of  crude  oil  made  by 
the  Federal  government  and  thus  supersedes 
awards  xmder  the  USOS  royalty  oil  program 
to  the  extent  that  such  awards  are  Inconsist¬ 
ent  with  i  311.63.  Therefore,  in  order  to  find 
that  J&W  was  entitled  to  the  volumes  of 
royalty  oil  covered  by  the  February  8,  1974. 
royalty  oil  piuxhase  agreement.  Shell  must 
be  foimd  to  have  consented  to  the  termina¬ 
tion  of  Its  supplier/purchaser  relationship 
with  USOS. 

You  have  urged  that  Shell’s  consent  to  the 
termination  of  its  supplier /purchaser  rela¬ 
tionship  with  USOS  can  be  Implied  from  the 
fact  that  on  February  9,  1974  Shell  com¬ 
menced  deliveries  to  J&W  of  the  royalty  oil 
which  Shell  had  previously  received  from 
USOS.  You  have  further  stated  that  Shell 
had  either  constructive  or  actual  notice  of 
the  application  of  |  311.63(a)  to  Its  relation¬ 
ship  with  USOS  and  that  ^ell,  in  making 
deliveries  to  J&W,  thereby  consented  to  the 
termination  of  Its  relationship  with  USOS. 

However,  In  commencing  deliveries  of  roy¬ 
alty  oil  to  J&W,  Shell  acted  In  accordance 
with  what  It  could  at  that  time  Justifiably 
consider  a  lawful  USOS  directive,  since  until 
the  Issuance  of  FEA  Ruling  1974-22  on  July 
3,  1974  It  remained  unclear  as  to  whether 
i  211.63  superseded  the  USOS  royalty  oil 
program.  ’There  Is  no  Indication  In  any  of 
the  contracts  or  corre^>ondence  submitted 
by  J&W  that  Shell  intended  to  relinquish  Its 
rights  under  {  211.63  when  it  commenced  de¬ 
liveries  imder  the  February  8,  1974  USGS  di¬ 
rective.  FEA  has  consistently  ruled  that  a 
termination  by  mutual  consent  requires 
that  the  purchaser  give  its  affirmative  writ¬ 
ten  consent  thereto  in  light  of  the  promul¬ 
gation  of  I  311.63.  Since  there  is  no  evidence 
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that  Shell  so  Intended  to  waive  its  rights 
under  i  311.63,  Its  compliance  with  tha  Feb¬ 
ruary  8,  1974  USOS  directive  cannot  be  con¬ 
strued  as  a  consent  to  the  termination  of  Its 
supplier/purchaser  relationship  with  USOS 
under  1311.63(a)(1). 

V 

iNTZaPRETATTOK  1975 - 46 

To:  Trans  World  Airlines. 

Date:  November  32, 1975. 

Kulea  Interpreted:  {|  21031, 31033,  211.61. 
Code:  OCW — ^AI — ^Definition  of  United  States, 
Bonded  Fuel;  Bcmded  Fud  Sxemptloa; 
Guam. 

(Text  omitted  because  Interpretation 
1976-46  has  similar  facts  and  presents  ssssn- 
tlally  the  same  Issue  and  Interpretive  state¬ 
ment  as  Interpretatloo  1976-8.) 

iNTXaPSKTATION  1976 — 47 
To:  Pacemaster,  Inc. 

Date:  November  22, 1976. 

Buies  Interpreted:  1131231,  21232,  Ruling 
1976-2. 

Code;  OCW — PI — CSass  of  Purchaser. 

This  Is  In  response  to  your  letter  of  May  9, 
1976,  requesting  an  Interpretation  an  behalf 
of  Pacemaster,  Ine.  (’Taoemaster") .  This  tn- 
terpretatlon  also  reflects  certain  Information 
supplied  by  yon  In  telephone  conversations 
with  this  office.  . 

FACTS 

Pacemaster  distributes  gasoline  through 
retail  outlets  <^)erated  In  Florida  and  Is  a 
"retailer”  as  defined  In  |  21231.  SuperTest  Oil 
and  Oas  Company,  Inc.  (“SuperTest”),  Is  a 
subsidiary  of  a  refiner  that  obtains  In  excess 
of  percent  of  the  product  It  sells  from  that 
refiner,  and  Is  therefore  a  "refiner”  as  defined 
In  i  21231. 

On  May  16,  1973,  Pacemaster  was  purchas¬ 
ing  gasoline  from  SuperTest  pursuant  to  a 
contract  under  which  the  gasoline  was  priced 
according  to  the  current  Oulf  Coast  Low 
Price  as  reported  In  Platt'S  OUgram.  As  a 
function  of  this  contract,  the  price  paid  by 
Pacemaster  for  gasoline  purchased  from 
SnpcrTcst’s  Tampa  terminal  was,  on  May  16. 
1973,  $0.0116  per  gallon  higher  than  the  price 
paid  by  other  so-caUed  ”nttder-theHrack” 
parchasers.  which  bought  comparable  vol¬ 
umes  of  product,  tinder  Identical  payment 
terms  and  Identical  delivery  arrangements  to 
those  afforded  to  Pacemaster. 

The  provisions  of  Pacemaster’s  contract 
with  SuperTest  had  Initially  afforded  Pace- 
master  a  number  of  benefits  not  enjoyed  by 
SuperTest’s  other  customers.  At  the  time 
the  contract  was  entered  Into,  these  benefits 
Included  a  low-interest  loan,  the  principal 
of  which  was  to  be  repaid  at  a  rate  refiectlng 
the  volume  of  gasoline  purchased  by  Pace- 
master,  and  the  lease  of  16  retail  outlets  to 
Pacemaster  by  SuperTest.  Although  the  price 
provision  In  the  contract  did  not  specifically 
refer  to  the  loan,  Pacemaster  states  that  the 
price  term  reflected  the  basis  upon  which 
the  contract  was  initially  executed.  Including 
the  availability  cd  the  low-interest  loan  and 
the  lease  of  16  retail  outlets.  ‘ 

On  February  13,  1973,  Pacemaster  states 
that  SuperTest  demanded  Immediate  pay¬ 
ment  of  the  outstanding  balance  at  Its  loans 
to  Pacemaster,  and  conditioned  future  sales 
of  product  to  Pacemaster  on  Pacemaster’s 
payment.  Pacemaster  states  that  It  acceded 
to  this  request  because  of  the  unavailability 
of  alternate  sources  of  supply,  but  that  de¬ 
spite  Pacemaster’s  discharge  of  Its  indebted¬ 
ness,  SuperTest  continued  to  charge  the  con¬ 
tract  price  for  gasoline. 

On  October  4,  1973,  the  contract  between 
Pacemaster  and  SuperTest  was  extended  by 
court  order,  through  March  31,  1974.  Pace- 


mastcr  states  that  this  was  based  on  Pace- 
master's  contention  that  SuperTest’e  supply 
obligation  under  the  contract  endured  de¬ 
spite  full  repayment  of  Paeemaeter’a  In¬ 
debtedness.  On  November  1. 1973,  Pacemaster 
retiimed  to  SuperTest  the  retail  outlets  It 
had  been  leasing. 

msxms 

The  Issues  raised  by  this  request  for  in¬ 
terpretation  are: 

(1)  Whether  the  contractual  relationship 
pursuant  to  vrtilch  the  price  paid  by  Pace- 
master  was  different  from  that  paid  by 
SuperTest’s  other  ’^mder-the-rack”  pur¬ 
chasers  on  May  15,  1973,  served  to  establish 
Paeemuter  u  a  class  of  purchaser  distinct 
from  BoperTbst’s  other  “under-the-rack” 
purchasers,  and.  If  so, 

(2)  Whether  SuperTest  may  continue  to 
maintain  Pacemaster  In  that  class  of  pur¬ 
chaser  after  termination  of  the  contract  pur¬ 
suant  to  which  the  May  15,  1973,  price  dif- 
fersntlal  between  Paymaster  and  Super- 
TeeVe  other  “under-the-rack”  purchasers 
was  eetabnsbed. 

XNTBFSETATION 

As  a  refiner,  SupeiTssl  is  subject  to  the  re¬ 
finer  price  rules  of  SiApart  B  of  10  CFR 
Bert  SIS.  Seetlon  StS33(a)  of  that  subpart 
provides  in  relevsat  part  that: 

A  refiner  may  not  charge  to  any  class  of 
purchaser  a  price  fior  a  covered  product  in 
excess  of  the  base  price  for  that  covered 
prodiKt  •  •  • 

"Beae  price”  Is  defined  in  1212.82(b)  as: 

The  weighted  avenge  price  at  which  the 
Item  was  lawfully  priced  in  transactions  with 
the  class  of  purchaser  concerned  on  May  15. 
1973,  plus  Increased  product  costs  Incurred 
between  the  month  of  measurement  and  the 
month  of  May  197S  •  •  • 

A  reading  of  these  two  sections  makes  clear 
that  the  maximum  lawful  price  to  any  pur¬ 
chaser  will  dq>end  upon  the  class  of  pur¬ 
chaser  to  which  It  bdlongs  and  upon  the 
weighted  average  unit  price  to  that  class  of 
purchaser  on  MUy  16,  1973. 

Section  313.81  defines  "class  of  purchaser” 
as: 

Purchasers  or  lessees  to  whom  a  person  has 
charged  a  comparable  price  for  a  comparable 
property  or  setvlee  pursuant  to  customary 
price  differentials  between  those  purchasers 
or  lessees  and  other  purchasers  or  lessees 

TTiat  same  seetfcin  defines  “customary  price 
differential”  as  Including: 

A  price  distinction  based  on  a  discount, 
allowance,  add-on,  premium,  and  an  extra 
bfuwd  on  a  difference  In  volume,  grade,  qual¬ 
ity  or  location  or  tjrpe  <rf  purchaser,  or  a 
term  or  condition  of  sale  or  delivery. 

Because  of  the  complexities  that  arise  with 
regard  to  the  prerrr  application  of  the  class 
of  purchaser  doctrine,  the  PEA  isstied  Ruling 
1975-2  (40  FR  16665,  March  7,  1976). 

That  ruling  states  in  part: 

The  principal  function  of  the  doctrine 
Is  to  maintain  the  price  differentials  that 
existed  on  May  16,  1973  between  groups  of 
purchasers  which  were  not  similarly  situated 
then  and  are  not  now  similarly  situated. 

The  ruling  goes  on  to  state: 

It  Is  In  [the]  area  of  differing  terms  and 
conditions  of  sale,  and  particularly  where 
such  terms  and  conditions.  Including  price 
terms,  were  established  by  written  contract 
cm  May  16.  1973,  that  class  of  purchaser 
determinations  become  most  difficult. 

In  some  Instances,  the  fact  that  sales  were 
made  pursuant  to  contractual  terms  and 
conditions  may  aerve  to  distinguish  those 
purchasers  from  purchasers  that  did  not  buy 
under  contract,  and  in  others  It  may  not. 
Fbr  example.  If  a  seller  sold  a  product  to  both 
contract  and  non-contract  pundiasers  on 
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Identical  terms  and  ooodltlMiB,  thwt  would 
be  no  basis  for  estabUshlng  separate  classes 
of  purchaser.  If.  howaear.  a  firm’s  oontnot 
piuxhasers  wwe  generally  those  purchaseis 
that  bought  all  of  their  requirements  from 
the  firm  over  a  given  time  period,  whereas 
the  firm’s  non-contract  purchasers  bought 
from  the  firm  only  on  an  occasional  and 
upredictable  basis,  and  If  this  difference  In 
methods  of  purchaser  were  refiected  In  a  cus¬ 
tomary  price  differential,  it  would  not  be 
prc^r  lor  the  selling  firm  to  place  its  con¬ 
tract  and  non-contract  purchasers  In  the 
same  class. 

Under  the  facts  stated  above.  It  Is  our 
interpretation  that  Pacemaster  constituted 
a  separate  class  of  purchaser  for  SuperTest 
on  May  16,  1973,  by  virtue  of  its  contractual 
relationship  with  SuperTest.  The  contractual 
relationship  differentiated  Pacema-ster  from 
SuperTest’s  other  "under-the-rack”  pur¬ 
chasers  because  the  price  computed  under 
the  contract  was  bfued  upon  the  previous 
loans  to  Pacemaster  and  the  lease  by  Pace- 
master  of  SuperTest’s  retail  outlets. 

Implicit  In  the  principle  that  the  class 
of  piirchaser  doctrine  Is  “to  maintain  the 
price  differentials  that  existed  on  May  16, 
1973,  between  groups  of  purchasers  which 
were  not  similarly  situated  then  and  are 
not  now  similarly  situated”  Is  the  converse, 
that  Is,  If  the  groups  of  purchasers  are  now 
similarly  situated,  then  the  May  16,  1973, 
price  differentials  shoifid  not  be  maintained. 

Ruling  1976-2  states  In  this  regard: 

Rulings  1974-17  and  1974-18  have  been 
incorrectly  construed  by  some  persons  as  re¬ 
quiring  a  supplier  generally  to  maintain 
certain  discounts  In  effect  on  May  16,  1973, 
to  the  same  purchasers  which  received  them 
on  that  date,  possibly  because  the  rulings 
were  stated  as  hypothetical  ezanqjlee  In¬ 
volving  particular  purchasers.  No  such  con¬ 
struction  was  intended,  however.  Rather,  a 
supplier  must  maintain  the  applicable  cus¬ 
tomary  price  differential  to  the  same  class 
of  purchaser.  The  membership  of  the  class 
is  to  be  determined  by  the  same  objective 
standards  iq>plled  by  the  seller  on  May  16, 
1973.  Thus,  for  exanq>le.  If  a  particular  cus¬ 
tomer  was  receiving  a  volume  discount  on 
May  16,  1973,  because  Its  purchases  exceeded 
a  certain  prescribed  volume,  the  sellar  does 
not  have  to  continue  to  offer  the  applicable 
price  differential  to  the  same  purchaser  If 
that  purchaser's  volumes  decline  below  that 
level.  On  the  other  hand,  a  seller  Is  reqtilied 
currently  to  offer  such  a  price  differential 
to  a  purchaser  which  now  meets  the  mini¬ 
mum  prescribed  volume,  even  though  It  inay 
not  have  done  so  on  May  16,  1973. 

The  logic  of  this  position  obviously  applies 
equally  whether  one  class  of  purchaser  is 
perceived  as  receiving  a  discount  or  the 
other  class  of  purchaser  is  perceived  as  pay¬ 
ing  an  add-on.  If.  by  applying  the  objective 
standards  that  determined  the  different 
classes  of  purchaser  on  May  16,  1973,  It  Is 
determined  that  all  purchasers  are  now 
similarly  situated,  then  all  such  purchasers 
should  now  be  In  the  single  appropriate 
class. 

That  a  change  in  class  ot  purchaser  can 
result  from  the  termination  of  a  previously 
existing  contractual  relatlonsfalp  Is  shown 
by  the  Decision  on  Appeal  In  Oreenhelt  Con- 
ivmer  Services,  Inc.,  Silver  Spring,  Mary¬ 
land.  In  that  case,  termination  of  a  frafichlse 
agreement  resulted  a  change  In  the  class  of 
purchaser  In  which  Oreenbelt  was  placed, 
from  the  class  that  Included  branded  In¬ 
dependent  marketers  to  the  class  that  In¬ 
cluded  non-branded  Independent  marketers. 
Oreenbelt  contended  that  termination  of  the 
services  Included  In  the  franchise  agreement 
resulted  In  a  price  Increase.  ’Ihe  Interpreta¬ 
tion  concluded  that  nothing  In  the  FEA 


regulations  required  the  supplier  to  continue 
the  franohlss  agreement. 

Consequently,  there  Is  no  merit  In  Oreen- 
belfs  argument  that  BP  has  managed  to 
obtain  a  de  facto  price  Increase  In  excess 
of  permissible  lev^  through  Its  termination 
of  the  dealer  franchise  agreement  and  the 
elimination  of  services  and  other  benefits 
formerly  provided  to  Oreenbelt  under  the 
franchise  agreement.  Termination  of  the 
franchise  agreement  resulted  in  the  Milft 
of  Oreenbelt  from  one  class  of  pmrohaser 
to  another.  Under  the  provisions  of  10  CFR, 
Part  212,  BP  must  therefore  base  Its  prices 
to  Oreenbelt  upon  the  prices  charg^  to 
members  of  the  class  of  purchaser  to  which 
Oreenbelt  was  shifted  upon  termination  of 
the  franchise  relationship,  l.e.,  the  class 
of  non-branded  distributors.  {Oreenbelt 
Consumer!  Services  Inc.,  Silver  Spring, 
Maryland.  1  FEA  f20.211). 

As  noted  above,  Pacemaster  constituted  a 
class  of  purchaser  separate  and  distinct  from 
SupmTest's  other  “under-the-rack’’  pxir- 
cbasers  on  May  16,  1973,  by  virtue  of  Its 
contractual  relatlonahip  with  SuperTest. 
That  relatlonahip.  however,  was  terminated 
as  of  April  1.  1974.  Pacemaster  currently  pur¬ 
chases  gasoline  from  SuperTest  under  the 
same  terms  and  conditions  of  sale  and  de¬ 
livery  as  SuperTest’s  other  “under-the-rack” 
purchasers  In  all  respects  except  price.  The 
vcdumes  of  product  sold  are  comparable  aiKl 
the  sales  are  made  under  Identleal  payment 
and  delivery  terms.  All  sales  are  made  from 
SuperTest’s  Tampa  terminal. 

It  is  therefore  our  Interpretation  of  |{  212.- 
31  and  212.82  that  Pacemaster  no  longer  con¬ 
stitutes  a  class  of  purchaser  separate  and 
distinct  from  SuperTest’s  other  “under-the- 
rack”  purchasers,  but  Is,  and  baa  been  since 
the  termination  of  its  contractual  relation¬ 
ship  with  SuperTest.  a  member  of  the  class 
of  purchaser  which  includes  other  purchasers 
who  are  currently  similarly  situated.  Despite 
the  fact  that  these  purchasers  were  not  simi¬ 
larly  situated  on  May  16.  1973,  application  of 
the  objective  standards  used  to  determine 
classes  of  purchasers  on  that  date  reveals  that 
Pacemaster  now  has  all  the  characteristics 
of  the  class  Including  of  SuperTest’s  other 
“under-the-rack"  purchasers  from  its  Tampa 
terminal.  As  stated  In  Ruling  1976-2,  quotM 
above,  FEA  regulations  do  not  require  that 
class  of  purchaser  membership  be  maintained 
as  it  existed  on  May  16,  1978,  but  that  the 
customary  price  differential  be  maintained 
with  regard  to  persona  who  now  qualify  for 
membership  in  that  class. 

iNTXBFsrr  AVION  1976—48 
To:  Rotary  Gasoline  Dealers. 

Date:  November  24, 1976. 

Rule  Interpreted:  |  212.93(b) . 

Code:  OCW — PI — Increased  Non-Produot 

exists.  Commission  Agents. 

This  Is  In  response  to  your  request  for  an 
interpretation,  dated  May '20,  1975,  filed  on 
behalf  of  the  Rotary  Gasoline  Dealers.  .The 
Rotary  Gasoline  Dealers  are  identified  in  Ex¬ 
hibit  "A”  attached  to  your  request,  which  is 
Incorporated  herein  by  reference. 

FACTS 

The  Rotary  Gasoline  Dealers  (“Dealers”), 
as  individuals,  executed  agreements  for  the 
distribution  of  petroleum  products  with  the 
Southern  Oil  Company  of  New  York,  Inc. 
(“Southern”).  Each  dealer  also  executed  a 
lease  agreement,  providing  for  the  rental  of 
a  retail  outlet  from  Southern  for  the  sale  of 
Southern  petroleum  products. 

The  agreements  between  Southern  and 
each  ot  the  Dealers  esfkbllsbed  a  commission 
schedule,  effective  May  1.  1973,  which  pro¬ 
vided  for  increases  in  the  commission  to  be 


paid  to  each  dealer  based  upon  increases  in 
the  selling  prtoes  of  Southern's  petroleum 
products.  The  information  submitted  by  the 
Dealers  indicates  that  these  schedules  were 
adhered  to  by  Southern  until  November  27. 
1973. 

On  November  27,  1973,  Southnm  notified 
the  Dealers  that,  because  Cost  of  Uvlng 
Council  Phase  IV  price  controls  did  not 
permit  Southern  “to  recover  in  retail  prices 
any  Increased  commission  or  profit  without 
specific  approval,”  Increased  commissions  re- 
fiecting  increased  selling  prices  would  no 
longer  be  paid,  and  the  commissions  would 
be  computed  on  the  basis  of  May  16.  1973, 
selling  prices  and  would  remain  at  that  level. 

Although  Southern’s  retail  selling  price  has 
Increased  since  that  time.  Southern  has  not 
Increased  the  commissions  paid  to  the  Deal¬ 
ers  above  those  computed  on  the  basis  of 
May  16,  1973,  selling  prices.  Southern’s  ap¬ 
parent  basis  for  not  adhering  to  the  commis¬ 
sion  schedule  has  been  that  payment  of  in¬ 
creased  commissions  Is  precluded  by  FEA 
price  regulations. 

ISSITS 

Do  FEA  price  regulations  prohibit  an  In- 
creckse  in  commissions  paid  by  suppliers  to 
commission  agents  few  the  distribution  of 
petroleum  products? 

nrmpsxTATioN 

The  private  contractual  relationships  be¬ 
tween  suppliers  (refiners  or  resellers)  and 
commission  agents  are  generally  premised 
on  the  retention  of  title  to  the  product  by 
the  supplier  until  that  product  Is  sold  by 
the  supplier  to  the  ultimate  purchaser,  with 
commlsston  agents  then  receiving  a  commis¬ 
sion  from  the  supplier  for  the  services  they 
perform  in  connection  with  the  sale  of  the 
product — eg.,  storage,  delivery,  etc.  Since 
FEA  price  regulations  pertain  to  prices 
charged  in  sales  of  petroleum  products,  the 
absence  of  petroleum  product  ownership  by 
agents  and  the  retention  of  ownership  and 
control  of  the  pricing  of  the  product  by  sup¬ 
pliers  mean  that  FEA  price  regulations  apply 
directly  to  prices  charged  by  suppliers  in 
sales  of  petroleum  products,  even  where  such 
sales  are  made  through  commission  agents. 
FEA  price  regulations  do  not  control  the  com¬ 
missions  that  may  be  paid  to  agents  for  dis¬ 
tributing  those  products. 

FEA  price  regulations  applicable  to  most 
petroleum  products.  Including  gasoline,  pro¬ 
vide  generally  for  an  autmnatlc  dollar-for- 
doUar  passthrough  ot  the  Increased  cost  of 
the  product  (or  of  the  raw  material— crude 
oil — used  tcTproduce  the  product)  being  scHd. 
'This  is  accomplished  through  regulations 
that  limit  prices  charged  in  sales  qf  petro¬ 
leum  products  to  the  May  15,  1973,  prices  for 
eMh  product  in  sales  to  specific  classes  of 
purchasers,  plus  the  increased  costs  of  that 
product  since  May  1973,  calculated  pursu¬ 
ant  to  the  provisions  ot  i  212.83  or  I  212.92. 

Increases  in  non-product  coete— labor, 
rent.  Interest  expense,  etc. — are  not  afforded 
an  automatic  d<Mlar-for-dollar  peusthrough 
under  FEA  price  regulations,  but  may  (mly 
be  passed  through  to  the  extent  permitted 
by  the  regulations.  Resellers  are  permitted, 
for  example,  to  charge  three  cents  per  gallon 
in  excess  of  the  amount  otherwise  permitted 
to  be  charged  “to  reflect  non-product  cost 
increases  that  the  seller  Incurred  after  May 
15,  1973”  ({  212.93(b)). 

As  noted  above,  commission  agents  gen¬ 
erally  perform  services  for  a  seller  In  con¬ 
nection  with  the  sale  of  petroleum  products, 
for  which  they  are  compensated  by  the  seller 
pursuant  to  the  terms  of  a  contract  between 
the  seller  and  the  agents.  There  is  no  sale  of 
product  and.  hence,  no  product  price  la  es¬ 
tablished  between  the  seller  and  the  agent 
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tluit  could  be  subject  to  FEA  price  regula¬ 
tions.  price  regulations  simply  estabUsb 
the  maximum  lawful  prices  the  seller  may 
disrge  In  sales  made  through  oranmlsslon 
agents. 

There  are  no  FEA  regiilatlons  applicable 
to  the  q>eclflc  terms  \mder  which  sellers  con¬ 
tract  for  dlBtrlbutl<Mi  SMTloes,  Just  as  there 
are  no  regulations  applicable  to  the  terms 
tmder  which  sellers  obtain  other  servloeo. 
such  as  bookkeeping,  nudntwianoe,  adrertls- 
Ing,  etc.  Oommlsslona  paid  to  consignee- 
agents  (with  certain  exceptions  as  Increased 
commissions  paid  by  reflnwa  which  are  out¬ 
lined  below)  constitute  non-product  costs  of 
marketing  to  the  supplier  concerned,  which 
may  bo  passed  through  In  prices  charged  for 
products  only  to  the  extent  permitted  by  the 
non-product  cost  passthrough  regulations. 

Although  the  amount  of  the  commission 
paid  by  sellers  to  commission  agents  Is  not 
spedflcally  regulated  pursuant  to  the  pricing 
authority  of  the  nSA,  the  FEA  has  sought  to 
be  responslvo  to  the  needs  <rf  these  distribu¬ 
tors.  By  amendment  to  the  regulations,  ef¬ 
fective  June  1,  1974,  refiners  were  permitted 
to  treat  as  Increas^  product  costs  certain 
increases  In  commissions  paid  to  consignee  or 
commission  agents.  In  this  way,  refiners  were 
permitted  to  Increase  commissions  paid  to 
emnmlsslon  agents  up  to  a  q>eclfied  amount, 
and  to  passthrough  the  amounts  of  those 
Increases  In  commissions  paid  under  the 
'  automatic  doUar-for-dc^ar  passthrough 
provlskms  applloahle  to  prodtict  cost  In- 
CTWimra  This  provlskm  afforded  relief  from 
the  genNal  Increased  noo-product  cost  pass¬ 
through  requirements  applicable  to  refiners, 
which  otherwise  permitted  such  passthrough 
only  U  the  refiner  concerned  remained  under 
Its  based  period  profit  margin.  This  amend¬ 
ment  was  Intended  to  serve  as  an  Incentive 
to  refiners  to  Increase  the  commissions  paid 
to  commission  agents  In  recognition  of  the 
fact  that  their  non-product  costs  had  in¬ 
creased,  In  amounts  comparable  to  the 
amounts  by  which  resellers  and  retailers  were 
permitted  to  Increase  their  prices  to  reflect 
Increased  non-product  costs.  However,  the 
absence  of  such  a  provision  prior  to  that 
time  did  not  (^oate  to  prohibit  an  Increase 
In  commissions.  It  slnq>ly  meant  that  refiners 
that  were  above  their  base  period  profit  mar¬ 
gins  had  to  absorb  any  Increase  In  the 
amount  of  commissions  paid.  Just  as  they 
had  to  absorb  Increases  In  other  operating 
expenses,  other  than  increased  product  costs. 

With  req>ect  to  increased  commissions  paid 
to  consignee- agents  by  reetiler  firms,  such 
Increased  oommissions  constitute  Increased 
non-product  costs,  which  may  be  passed 
through  In  higher  prices  only  to  the  extent 
permitted  by  |ai2.9a(b).  As  noted  above. 
I  312.93(b)  provides  ^>eclflc  price  Increments 
which  may  be  charged  In  sales  of  particular 
products  In  order  to  reflect  Increased  non¬ 
product  costs. 

It  Is  therefore  o\ir  interpretation  of  the 
FEA  IJandatory  Petroleum  Price  Begulatlons 
that  nothing  In  these  regulations  prohibits 
Southern  frcun  paying  ccuzimlssions  to  Deal¬ 
ers  based  upon  ciirrent  selling  prices.  South¬ 
ern’s  current  selling  prices,  however,  must 
not  exceed  the  maximum  lawful  prices  estab¬ 
lished  by  the  price  regulations.  Any  Increases 
In  commissions  paid  to  the  Dealers  above 
their  May  15,  1973  levels  may  only  be  passed 
through  In  the  form  of  Increased  prices  to 
purchasers  to  the  extent  specifically  author¬ 
ized  by  the  regulations  applicable  to  the 
passthrough  of  Increased  non-product  costs 
(where  the  supplier  Is  a  reseller)  or  to  the 
extent  ^>eclflcally  authorized  by  the  regula¬ 
tions  applicable  to  the  passthrough  of  In¬ 
creased  commissions  paid  to  consignee  agents 
(where  the  supplier  Is  a  refiner). 


iNTxaraxTATiON  1976 — 49 
To:  Gas  Club.  Ltd. 

Date:  January  2, 1976. 

Rule  Interpreted:  1 210.62. 

Code:  GCB(IX) — AIJ»I — Normal  Business 

Practices. 

The  following  Is  In  response  to  your  request 
for  Interpretation  received  by  our  office  on 
October  3,  1974  regarding  the  proposed  ac¬ 
tivities  of  Gas  Club,  Ltd. 

You  Indicated  In  your  submission,  through 
iwo^-ingn,  ATMi  In  telephone  conversations 
with  our  staff  that  Gas  Club's  Intended  struc¬ 
ture  and  contemplated  practices  would  be  as 
f<dlow8: 

Gas  Club  Is  a  private  club  with  member¬ 
ship  open  to  the  public.  As  Initially  proposed, 
membership  requirements  consisted  primar¬ 
ily  of  a  fee  of  thirty-five  dollars  and  a  oom- 
nUtment  to  purchase  a  minimum  gas  deposit 
of  200  gallons.  To  attract  membership,  Gas 
Club  advertised  to  the  general  public.  Mem¬ 
bership  was  to  provide  among  other  bene- 
fito:  a  discount  on  the  price  of  gascdlne,  up 
to  40  percent  discounts  on  all  parts  and  serv¬ 
ices.  discounts  on  major  hoMs,  a  guaranteed 
monthly  allotment  of  gasoline,  and  free  car 
washes.  Sales  were  to  be  made  at  two  retail 
sales  outlets  located  In  Belmont  and  San 
FtanclBoo  respectively.  Hon-mesnbsrs  would 
also  purchase  gasoline  or  service  at  these  out¬ 
lets.  but  they  would  not  receive  the  various 
discounts  and  benefits. 

On  September  16.  1974,  Gas  Club  was  ad¬ 
vised  that  Its  requlretnMit  that  members 
cmnmlt  themstives  In  advance  to  make  min¬ 
imum  purchases  was  In  direct  violation  of 
our  regulations.  Spedflcally,  they  were  told 
that  10  CFR  210.63(b)  provides.  In  Its  rde- 
vant  part,  that  a  siq>pller  of  product  shall 
not  give  preferential  treatment  to  customers 
who  agree  In  advance  to  purchase  motor  gas- 
dlne  In  excess  of  normal  needs.  They  were 
also  advised  that  Its  guarantee  of  monthly 
allotments  to  members  vldated  our  alloea- 
tlo|i  regulations  to  the  extent  that  such  guar¬ 
antees  were  made  to  gasoline  purchasers  who 
did  not  qualify  as  end-users  entitled  to 
allocations. 

At  this  time.  Gas  (Sub  did  modify  Its  pro¬ 
posal  by  not  requiring  advance  commitments 
and  not  guaranteeing  allotments  of  gasoEne 
to  Its  members.  This  Interpretation  reviews 
their  proposed  plan  ot  operation  In  light  of 
these  modifications.* 

Our  review  of  Gas  Club’s  proposed  practices 
lecMls  us  to  the  conclusion  that,  first  of  an, 
the  granting  of  discounts  only  to  members 
would  constitute  a  discriminatory  practice 
In  violation  of  section  210.63(b).  Moreover, 
the  offering  of  discounts  to  members  and  not 
the  general  public  would  deviate  from  cus¬ 
tomary  business  practices  and  consequently 
be  In  violation  of  310.62(c).  Secondly,  the 
fee  requirement  for  membmhlp,  whu^  In 
turn  Is  a  prerequisite  tot  the  purchase  of 
discounted  gas.  Is  In  Itself  an  Illegal  tie-in 
prohibited  by  310.63(c).  In  addition,  such  a 
fee  arrangement  violates  210.63(b)  in  that 
It  grants  preferences  based  on  what  In  effect 
Is  a  commitment  to  purchase  volumes  od 
gasoline  In  excess  of  normal  me. 

I.  Preferential  Discounting  at  Retail  Sales 
Outlets  Is  Prohibited  by  210.62(b)  and  210.62 
(c). 

Section  210.62  states:  “No  supplier  shall 
engage  in  any  form  of  discrimination  among 
purchasers  of  any  allocated  product.  For  pur- 


>Gas  Club  was  ordered  to  refrain  from 
giving  discount  preferences  to  its  members 
on  the  price  for  gasoline  during  the  period 
Its  requests  for  Interpretation  was  being 
reviewed. 


poses  od  this  paragraph,  Mlscrimlnatlon* 
means  extending  any  prMerenoe  of  sales 
treatment  which  has  the  effect  of  frustrating 
or  Impairing  the  Objectives,  purposes  and 
Intent  of  this  chiqiter  or  of  the  ACT,  *  * 

Gas  Club  presently  has  two  retail  sales 
outlets  which  are  open  to  the  public.  Those 
who  have  membership  cards  with  Gas  Club 
will  be  given  a  discount  of  6  percent  on  the 
sale  price  for  gasoline,  and  others  will  have 
to  piuchase  at  pump  i^ces.  This  preferential 
treatment  of  Gas  'Club  members  Is  In  viola¬ 
tion  of  310.62  (b) .  Contrary  to  Initial  Impres¬ 
sions,  the  practice  of  giving  a  discount  pref¬ 
erence  alone  does  not  Impair  our  pricing  ob¬ 
jectives.*  However,  preferential  pricing  does 
Impair  the  objective  of  equitable  product 
distribution.  Purchasers  at  the  distribution 
levM  of  the  retail  outlet  are  generally  re¬ 
ferred  to  as  “end-users”  under  our  regula¬ 
tions.  Unless  they  are  specifically  given  allo¬ 
cation  preferences,  end-users  must  be 
treated  equally  with  reflect  to  the  distribu¬ 
tion  of  gasoline.  (FEA.  H  ft  A  decision,  para¬ 
graph  20,107,  Attorney  General  of  the  Com¬ 
monwealth  of  Massachusetts,  Boston,  Mas¬ 
sachusetts  (Case  No.  00013-INT,  Filed  4-1-74, 
Decided  6-17-74;)  End-users  are  generally 
not  allocated  specific  volumes;  and  therefore, 
practices  which  potentially  affect  their  rights 
to  product  must  be  closely  scrutinized  and 
strictly  regulated.  When  a  preferential  dis¬ 
count  Is  given,  the  general  public’s  right  to 
gasoline  at  Gas  dub  outlets  Is  diminished 
to  the  extent  that  the  discount  affects  their 
purchasing  power  and  the  actual  availability 
of  product.  Freferenoes  to  a  select  group  of 
motorists  Increase  this  group’s  purchasing 
power.  Induce  them  to  purchase  at  Gas  Club 
outlets  excluslvriy  and  thus  diminish  avail¬ 
ability  of  product  to  the  public  In  general. 
The  regulatory  objective  of  Insuring  equal 
rights  to  gas  for  end-users  Is  Impaired  by  the 
discount  preference  and  such  discriminatory 
discounting  Is  prc^blted  by  210.62(b). 

The  only  exception  to  the  equal  treatment 
requirement  Is  In  the  case  of  “commercial 
accounts.”  Giving  preference  to  commercial 
accounts  Is  a  historical  practice  which  is 
sanctioned  as  a  normal  business  practice 
under  210.62(b).  Normal  business  practices 
are  allowed  unless  qieclfically  prohibited  by 
the  regulations.  (FBO  Ruling  1974-3.)  It 
should  be  noted  that  any  preferences  given 
to  commercial  aecoimts  must  be  of  the  vari¬ 
ety  that  are  within  the  established  business 
IHractlce  the  retail  sales  ou.let  Industry. 
(FBO  Ruling  1974-6.)  Gas  Ci'uD  does  not 
qualify  for  this  exception  In  that  It  is 
neither  using  established  business  practices 
nor  does  It  purport  to  be  giving  preferences 
only  to  commercial  accounts. 

In  addition  to  being  a  prohibited  discrimi¬ 
natory  practice,  the  preferential  discounting 
based  on  the  payment  of  a  membership  fee 
Is  prohibited  by  section  310.62(c).  Members 
of  Gas  Club,  which  can  be  any  member  of 
the  general  public,  must  pay  a  636  fee  to 
be  entitled  to  discounted  gasoline. 


*Our  pricing  rules  only  intended  that  a 
price  not  be  charged  In  excess  of  a  figure 
based  on  a  historical  Index.  The  beneficiaries 
of  this  limit  are  those  who  have  historically 
been  sold  to  as  a  class.  This  historical  class 
of  purchaser  concept  insures  the  mainte¬ 
nance  of  a  historical  Index.  The  pricing  rules 
In  this  way  set  the  maximum  price  and  It 
assures  a  member  of  that  class  a  price  not  In 
excess  of  a  figure  based  on  the  historical 
Index.  However,  discounting  to  certain  mem¬ 
bers  of  a  historical  price  Is  not  prevented  as 
long  as  the  creation  of  this  new  class  of  pur¬ 
chaser  does  not  result  In  the  exacting  of  a 
price  higher  than  the  legal  price  to  that  class 
of  purchaser. 
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Section  210.62  (b)  prohibits  the  imposition 
of  uncustomsry  terms  and  ccMuUtlons  on  the 
sale  of  an  allocated  product.  The  allocation 
and  pricing  scheme  as  envisioned  by  the 
regulations  relies  on  the  maintenance  of 
customary  practices  to  meet  Its  objectives. 
At  the  distribution  level  of  the  retail  sales 
outlet,  purchasers  are  customarily  treated 
equally  with  respect  to  the  purchase  of  a 
particular  grade  of  product.  If  discounts  are 
given  at  all,  they  are  available  to  all  pur¬ 
chasers.  This  practice  fosters  equitable 
distribution. 

Oas  Club’s  proposed  practice  of  giving  dis¬ 
counts  only  to  fee  paying  members  Is  un¬ 
customary  and  results  In  maldistribution. 
The  $35  fee  will  not  be,  and  at  times,  can¬ 
not  be  paid  by  some  members  of  the  public. 
This  means  a  pricing  differential  will  be 
maintained.  The  distribution  confluences 
of  the  resulting  preferential  discounting 
have  already  been  described.  For  these  rea¬ 
sons,  prefwentlal  discounting,  as  practiced 
by  Oas  Club,  Is  prohibited  by  210.62(c). 

A  form  of  preferential  discounting  occurs 
at  retail  sales  outlets  with  self-service  Is¬ 
lands.  This  has  recently  become  an  estab¬ 
lished  practice  with  the  retail  sales  Industry. 
Such  discounting  practices  are  dlstln^lsh- 
able  from  the  proposed  practices  of  Oas 
Club  In  that  self-service  discounts  are  avail¬ 
able  cost  free  to  all  the  public.  Therefore, 
self-service  discounting  does  not  result  In 
Inequitable  distribution,  and  thus,  not 
prohibited. 

n.  The  Charging  of  Membership  Pees  to 
Obtain  the  Privilege  of  Purchasing  Dis¬ 
counted  Oasollne  Is  Prohibited  by  210.62(c) 
and  210.62(b) 

The  $36  fee  requirement  for  Oa.s  Club 
membership  con.stitutes  an  Illegal  tle-ln 
practice  which  violates  210.62(b) .  In  effect,  a 
purchaser  at  a  Oas  Club  outlet  has  to  pay 
$35  to  have  the  privilege  of  purchasing  dis- 
ootmted  gasoline.  Not  only  Is  this  tie-in  un¬ 
customary;  but  also.  In  a  large  number  of  In¬ 
stances,  It  will  result  In  the  exacting  of  a 
higher  price  for  gasoline  than  that  per¬ 
mitted  under  the  regulations.  The  Initial 
payment  of  $35  Is  part  of  the  price  for  gas, 
and  as  long  as  it  Is  not  recouped  through 
the  purchase  of  discounted  gas  or  the  exer¬ 
cise  of  other  Gas  Club  benefits,  the  actual 
price  for  gas  to  the  member  Is  higher  than 
the  discounted  price  at  the  pump.  At  a  dis¬ 
count  rate  of  5  percent,  the  amount  of  gas 
that  must  be  purchased  before  the  $36  mem¬ 
bership  fee  Is  recouped  is  substantial.  It  is 
our  Judgment  that  the  public  will  utilize  Oas 
Club  only  on  a  temporal  or  an  Intermittent 
basis.  111118,  the  likelihood  the  fee  will  never 
be  recouped  Is  high.  For  many,  the  actual 
price  paid  will  be  greater  than  the  legal  price. 
Section  210.62(c)  prohibits  any  practice 
which  constitutes  a  means  to  obtain  a  price 
higher  than  is  permitted  by  the  regulations. 

Moreover,  the  charging  of  the  $35  member¬ 
ship  fee  Induces  Oas  Club  members  to  pur¬ 
chase  at  Oas  Club  outlets  sufflclent  volumes 
of  dlsooimted  gascdlne  to  recoup  their  $35 
fee.  Thoise  who  feel  they  mtist  recoup  their 
fee  will  In  effect  be  committed  to  purchasing 
a  set  voliune  of  ga8(^lne.  Purchasing  patterns 
of  members  will  be  distorted.  Ihelr  purchases 
at  a  given  Oas  Club  outlet  will  be  In  excess 
of  what  they  would  usually  purchase  at 
any  given  retail  sales  outlet.  Section  210.62 
(h)  spedflcally  prohibits  arrangements 
which  give  preferences  baaed  on  commit¬ 
ments  to  purchase  volumes  In  excess  of 
normal  use  to  prevent  this  very  type  of  dis¬ 
tortion.  Altbou^,  the  Oas  CInb  plan,  as  pre¬ 
sented.  does  not  contain  a  specific  require¬ 
ment  on  pre-purchased  oommltments,  the 
oonsequenoes  of  the  fee  requlrenmit  are  sub¬ 
stantially  the  same.  For  this  reason,  the 
charging  of  membetahip  fees  to  acquire  the 
privilege  of  purchasing  discounted  gas  Is  pro¬ 
hibited  by  ai0.6S(b). 


IwnaruTATioN  1975 — 50 
To;,  Cook  A  Cooley.  Inc. 

Date:  January  S,  1975. 

Rules  Interpreted:  If  211.12,  211.13. 

Code:  OCB(UC)— AI— Base  Period  Volum. 

The  following  is  in  response  to  your  No¬ 
vember  26,  1974  request  for  Interpretation 
received  by  our  office  on  November  29.  1974. 

In  your  submissions,  you  Indicated  that 
Cook  and  Cooley  Is  a  Texaco  jobber  serving 
Texaco  branded  stations.  On  October  18. 1974, 
Cook  and  Cooley  received  an  PEA  assign¬ 
ment  order  to  supply  gasoline  to  A  and  A 
Service,  located  at  3115  Lincoln  Blvd.,  Santa 
Monica,  California.  This  order  was  based  on 
your  consent  to  assume  the  obllga^on  to 
supply  following  a  termination  of  sR^ller- 
purchaser  relationship  pursuant  to  10  CFR 
211.9(a)  (2)  (1).  On  November  4.  1974.  Cook 
and  Cooley  received  an  FEA  assignment  order 
pursuant  to  10  CFR  211.12(e)(3)  to  supply 
another  gasoline  reseller;  (Target  Independ¬ 
ent  Stations,  located  at  16425  Pioneer  Blvd., 
Norwalk,  California.)  Both  assigned  cus¬ 
tomers  had  non-priority  entitlements  sub¬ 
ject  to  an  allocation  fraction.  In  both  in¬ 
stances,  Texaco  was  unwilling  to  Increase 
deliveries  to  Cook  and  Cooley  to  meet  Cook 
and  Cooley's  increased  supply  obligations. 

On  June  10,  1974  prior  to  the  assignment  In 
question.  Cook  and  Cocdey  had  received  a 
lettw  from  our  Hearings  and  Appeals  Divi¬ 
sion  stating  that  a  supplier  (Texaco)  Is  obli¬ 
gated  to  Increase  deliveries  to  meet  a  pur¬ 
chaser's  (Cook  and  Cooley’s)  Increased  sup¬ 
ply  obligation  when  such  an  Increase  is  due 
to  FEA  assignment  orders  pursuant  to  211.12 
(e),  or  adjustments  to  the  purchaser's  cus¬ 
tomers’  base  period  volumes  pursuant  to 
211.13  (b)  and  (c).  This  letter  Indicated 
that,  at  the  time,  FEA  regulations  allowed 
100  percent  "pass-throughs"  In  the  Instances 
ju.st  mentioned. 

In  your  request  for  Interpretation,  you  de¬ 
sire  to  know  whether  100  percent  “pass¬ 
throughs"  are  still  available.  In  particular, 
you  desire  to  know  If  Texaco  is  obligated  to 
deliver  gasoline  In  sufficient  amounts  to  meet 
Cook  and  Cooley’s  Increased  supply  obliga¬ 
tions  due  to  the  TCA  assignment  orders 
dated  October  18,  1074  and  November  4,  1974 
respectively. 

It  Is  our  determination  that,  as  of  June  1, 
1974,  a  jobber  at  gasoline  cannot  receive  an 
automatic  adjustment  to  its  entitlement  be¬ 
cause  of  an  assignment  of  a  wholesale  pur¬ 
chaser  pursuant  to  211.12(e)  or  because  am 
adjustment  is  made  to  a  customer’s  base 
period  volume  pursusmt  to  311.13  (b)  or  (c). 
The  only  exception  Is  where  the  jobber  Is 
assigned  a  wholesale  purchaser  with  a  pri¬ 
ority  entitlement. 

The  customers  assigned  to  Cook  and  Cooley 
do  not  have  priority  entitlements  to  gasoline. 
They  are  resellers  who  are  only  entitled  to 
base  period  voiiunes  subject  to  an  allocation 
fraction.  Therefore,  Texaco  Is  not  obligated 
to  supply  increased  volumes  because  of  the 
FEA  assignment  mders  above-mentioned. 

A  gastdlne  jobber  la  a  wholeaale-purchaser- 
reseller  within  the  meaning  of  the  Federal 
Energy  Guidelines.  (10  CFR  211.61)  The  reg¬ 
ulations  presently  provide  that  a  wholesale- 
ptirchaser-reseller’s  allocation  entitlement  to 
gasoline  Is  limited  to  the  amount  It  certifies 
to  be  for  ultimate  use  under  an  allocation 
level  not  subject  to  an  allocation  fraction, 
plus  an  amount  equal  to  Its  supplier’s  alloca¬ 
tion  fraction  times  the  base  period  piur- 
chases  from  Its  supplier  minus  amounts  cer¬ 
tified  tar  uses  not  subject  to  an  allocation 
fraction.  (10  CFR  211.13(b))  A  reseller.  In 
short  Is  entitled  to  receive  an  amount  based 
on  Its  1973  pdrcbasee,  l.e.  Its  base  period 
volume  entitlement;  plus  amounts  which  are 
for  special  priority  customers.  100  percent 


“pass  throughs"  are  only  required  when  a 
jobber's  supply  obligation  Is  Increased  due  to 
the  Increased  requlrranents  of  a  priority  ctis- 
tomer.  A  priority  customer  Is  one  whose  en¬ 
titlement  Is  not  limited  by  an  allocation 
fraction  or  is  eligible  to  receive  current  re¬ 
quirements.  However,  no  such  pass-through 
Is  available  when  requirements  to  “non¬ 
priority  customers"  are  Increased.  In  these 
Instances,  a  jobber  must  supply  these  cus¬ 
tomers  out  of  Its  base  period  volume  entitle¬ 
ment.  (10  CFR  211.10(c)(2))  This  base 
period  volume  Is  set  by  the  jobber’s  base 
period  (1972)  purchases  frcxn  Its  supplier. 
(10  cm  211.12(c))  The  only  provisions  for 
adjustments  to  a  purchaser’s  base  period 
volume  entitlement  are  contained  In  10  CFR 
211.13. 

To  allow  automatic  pass-throughs  in  cases 
where  the  obligation  to  a  “non-prlorlty  cus¬ 
tomer"  is  Increased  by  an  FEA  order  would  In 
effect  give  a  jobber  an  adjustment  to  his  base 
period  volume  entitlement.  Such  adjust¬ 
ments  are  only  permitted  when  requested 
pursuant  to  10  CFR  211.13.  Presently.  the 
several  adjustments  listed  In  211.13,  the  only 
adjustment  which  might  be  aM>lloable  is  for 
“unusual  growth"  imder  211.13(b).  However, 
this  adjustment  Is  made  rmly  tar  an  actual 
Increase  In  sales  In  the  year  1973  over  tha* 
sold  In  1972.  It  does  not  allow  for  adjust¬ 
ments  due  to  FEA  assignment  at  adjustment 
orders.  The  other  211.13  adjustments  Involve 
Increases  based  on  Increased  needs  of  pri¬ 
ority  customers. 

Prior  to  Jime  1,  1974.  pass-throughs  were 
permitted.  Jobbers  were  not  limited  In  their 
entitlement  to  gasoline  to  a  volume  meas¬ 
ured  by  their  1972  purchases.  As  a  supplier 
themselves,  jobbers  were  entitled  to  receive 
a  base  period  volume  measured  by  the  base 
period  volume  of  their  own  customers.  (Sec¬ 
tion  211.51,  39  FR  1936)  Thus,  adjustments 
to  the  customers’  base  period  volumes  were 
automatically  passed-through.  Furthermore, 
adjustments  to  a  supplier’s  entitlement  upon 
the  acquisition  of  new  customers  were  al¬ 
lowed  under  Section  311.13(c)  the  Jan¬ 
uary  15th  regulations  (39  FR  1934). 

Unfortunately,  such  provisions  for  pass¬ 
throughs  are  no  longer  available  under  our 
amended  regulations  effective  Jime  1.  1974 
A  recent  provision.  211.13(c).  was  utilized 
to  aid  suppliers  whose  supply  obligations  In¬ 
creased.  It  permitted  adjustments  to  base 
period  volumes  for  “changed  clrcumstanoes"; 
but  this  section  has  been  deleted  from  our 
regulations.  Presently,  the  only  means  for 
Cook  ft  Cooley  to  augment  Its  base  period 
volume  Is  to  apply  tar  an  “Exception”  to  have 
Its  base  period  volume  Increased.  This  re¬ 
quest  for  “Exception”  would  be  sent  to  this 
Regional  Office. 

In  the  alternative.  Cook  ft  Cooley  might 
apply  for  a  rescission  od  the  October  18  and 
November  4,  1974  FEA  assignment  orders 
pursuant  to  10  OFR  Subpart  J.  If  this  iq>pll- 
catlon  Is  successful,  the  obligation  to  supply 
would  be  removed. 

It  should  be  noted  that  Cook  and  Cooley 
may  have  ctutomers  who  requested  base 
period  volume  adjustments  imder  311.13(c) 
for  changed  circumstances,  and  their  re¬ 
quests  were  acted  on  by  FEA  prior  to  June  1. 
1974.  Either  the  request  was  denied  and  ap¬ 
pealed;  or  It  was  granted  and  the  order  was 
stayed  pending  appeal.  Presently,  It  Is  FEA 
policy  to  process  cases  which  were  on  appeal 
prior  to  the  deletion  of  311.13(c) .  These  cases 
are  being  reviewed  by  our  Hearings  and  Ap¬ 
peals  Division.  It  Is  our  determination  that 
Appeal  decisions  based  on  review  at  pre-June 
1,  1974  FEA  actions  on  311.13(c)  requests 
which  result  In  Increased  supply  obligations 
to  Cook  and  Cooley  will  be  paseed-through. 
As  Indicated  earlier,  adjustmente  to  base  pe¬ 
riod  volumes  of  customers  were  fimneily 
passed-on  by  virtue  of  the  definition  of  the 
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Bupplier’s  base  period  volume  entitlement. 
Appeal  Decisions  on  prior  FEA  211.13(c)  ac¬ 
tions  will  have  the  same  effect  on  suppliers 
as  they  would  have  had  when  the  Initial  ac¬ 
tion  was  taken. 

This  Is  a  special  determination  which  is  de¬ 
vised  to  forestall  Inequities  which  may  oc¬ 
cur  becatise  of  delays  In  processing  211.13(c) 
appeals  due  to  the  anticipated  deletion  of 
211.13(c) .  Generally,  Appeals  decisions  do  not 
have  retroactive  effect.  However,  before  211.13 
(c)  was  finally  deleted,  many  211.13(c)  appli¬ 
cants  were  advised  not  to  file  appeals  on  Ini¬ 
tial  decisions  But  tear  this  delay,  many  appli¬ 
cants  might  have  had  their  211.13 (c)  re¬ 
quests  appealed  and  finalized  prior  to  June  1, 
1974. 

Ikterpretation  1975 — 61 
ro:  East  OU,  Inc. 

Date:  January  10,  1075. 

MuJes  Interpreted:  |»  210.77,  212.31,  212.102, 

aia,108(a). 

Code:  OCR  (IV) — FT — ^Definition  of  Rent. 

This  Is  In  response  to  your  formal  request 
for  a  Ijegal  Interpretation  on  behalf  of  East 
OU,  Inc.  that  was  f<Hwarded  to  this  office 
under  cover  of  your  letter  dated  October  16, 
1074. 

racTS 

Tme  issue  presented  for  Interpretation  Is 
whether  a  lessor  is  allowed  under  the  Man¬ 
datory  Petroleum  Price  BegtOatlons  to  charge 
the  lessee  a  higher  price  for  gasoline  than 
provided  for  by  the  terms  of  a  lease  agree¬ 
ment  between  the  parties.  The  argument  Is 
advanced  that  the  amount  paid  for  the  gaso- 
utM»  was  Included  as  part  of  the  rent,  an  In- 
erease  of  which  is  prohibited  by  10  CFR 
|2ia.l03(a);  and  that,  further,  even  If  the 
lease  agreement  was  determined  to  Include  a 
separate  and  dlvlsable  gasoline  supply  con¬ 
tract,  the  same  conclusion  would  be  reached 
pursuant  to  {  210.77,  since  that  section  recog¬ 
nizes  that  private  contracts  between  parties 
are  enforceable  so  long  as  they  are  not  Incon¬ 
sistent  with  the  Regulations. 

The  requesting  party,  by  attorney,  has  cer¬ 
tified  by  letter  dated  October  16,  1974,  that  a 
copy  of  the  Request  for  Inteijnetatlon,  In¬ 
cluding  attendant  documentation,  was 
mailed  to  the  opposite  party.  Port  Oil  Oom- 
pany. 

IMTERPBZTATTOK 

The  threshold  Issue  to  be  determined  Is 
whether  the  clause  In  the  lease  relating  to 
tbe  price  for  delivered  gasoline  Is  In  fact  a 
portion  of  the  rent  paid  pursuant  to  the 
leasehold  Interest.  Generally  the  rights  of  the 
parties  under  a  lease  are  governed  by  the  law 
of  the  place  where  the  demised  prt^>erty  Is 
Mtuated,  or.  If  the  rights  are  In  personam, 
each  rights  are  governed  by  the  law  of  the 
place  where  the  lease  is  executed  or  to  be  per¬ 
formed  (61  CJJB.  1231).  The  law  of  South 
Carolina,  therefore,  would  govern  the  rights 
of  the  parties  imder  this  lease,  except  with 
regard  to  those  Items  governed  by  the  Emer¬ 
gency  Petroleum  Allocation  Act,  the  Federal 
Energy  Administration  Act,  and  appurtenant 
Regulations. 

There  are  numerable  difficulties  in  ascer¬ 
taining  when  a  chargeable  Item  under  a  lease 
Is  In  fact  “rent”;  this  normally  would  be  de¬ 
termined  In  accordance  with  applicable  state 
law.  Generally,  “the  term  *rent’  will  not  be 
extended  to  Include  all  payments  which  by 
the  terms  of  the  lease  the  tenant  Is  bound 
to  make,  and  It  does  not  Include  the  obliga¬ 
tion  to  perform  collateral  contracts  or  cove¬ 
nants”  (62  C.JJ3.  1463).  Conversely,  “al¬ 
though  a  charge  or  payment  which  a  tenant 
Is  bound  to  make  under  the  terms  of  a  lease 
which  ordinailly  would  not  be  ctmsldered 
part  of  the  rent  may  be  made  such  by  the 


terms  of  the  contract,  the  use  of  the  term 
‘rent’  by  the  parties  U  not  conclusive  as  to 
the  character  of  an  obligation,  nor  Is  the  fact 
that  the  term  Is  not  employed,  particularly 
where  the  rights  of  third  persons  are  In¬ 
volved”  (62  C.JJB.  f  463) . 

There  are  two  clauses  in  the  subject  lease 
that  could  be  construed  to  be  “rent”  In  the 
legal  sense.  Clause  6  of  the  lease  agreement 
obligates  the  lessee  to  pay  the  lessor  a 
“monthly  rental”  for  the  demised  premises 
“a  sum  equal  to  the  same  amount  which 
lessor  Is  to  pay  to  X  finance  company.” 
Clause  14  begins,  “Fot  and  In  further  con¬ 
sideration  of  lessor  leasing  to  lessee  the 
premises  herein  described,  lessor  agrees  to 
sell  to  lessee  and  lessee  agrees  to  purchase 
from  l^O^or  all  of  lessee's  requirements  of 
regular  &nd  premium  gasoline,  kerosene,  and 
diesel  fuel  for  the  above-mentioned  premises 
upon  the  terms  and  conditions  hereinafter 
set  fewth; 

(a)  •  •  • 

(b)  The  price  for  all  products  delivered 
hereunder  shall  be  In  transport  truckload 
quantities  of  not  less  than  six  thousand 
(6,000)  gallons  and  shall  be  lessor's  cost  from 
X  oil  company  or  any  other  supplier  substi¬ 
tuted  for  X  oil  company,  as  of  the  date  of  de¬ 
livery”,  plus  various  costs. 

The  threshold  Issue,  as  above  mentioned, 
la  whether  the  amounts  to  be  paid  under 
Clause  14(b)  constitute  “rent”  as  defined  In 
the  Regulations. 

10  CFR  1212.31  defines  “rent”  as  f<^lows: 

“Rent”  means  any  price  for  the  use  of  per¬ 
sonal  property  of  any  description.  Including 
any  charge  no  matter  how  Identified  In  the 
lease  or  other  agreement,  for  the  use  of  any 
property  or  for  any  service  In  connection 
with  the  use  of  leased  property. 

If  the  price  paid  for  delivered  gasoline  as 
shown  In  Clause  14(b)  Is  In  fact  “rent”,  any 
Increase  In  this  amount  would  be  contrary  to 
the  provisions  of  10  CFR  §  212.103: 

A  lessor  or  lessee  of  real  property  used  In 
retailing  gasoline  may  not — 

(a)  Increase,  offer  to  Increase,  or  give  no¬ 
tice  of  Intent  to  Increase  the  rent  for  that 
real  property  to  an  amount  In  excess  of  the 
base  rent  as  defined  In  {  212.102; 

Is  the  price  for  the  petroletun  products 
paid  pursuant  to  Clause  14(b)  a  “charge 
•  •  •  for  the  use  for  any  property”  or  a 
“charge  •  •  •  for  any  service  In  connec¬ 
tion  with  the  xise  of  leased  property"  as  de¬ 
fined  In  i  212.31? 

To  become  familiar  with  the  general  lical 
pr^lples  regarding  this  subject,  and  to 
further  the  consistent  iqipllcatlon  of  settled 
law.  the  discussion  proffered  In  Corpus  Juris 
Secundum  Is  valxiable: 

The  definition  of  “rent”  frequently  In¬ 
corporates  the  Mement  of  periodicity  •  •  • 
(62  CJS.  f  464). 

While  te<fimlcally  the  rent  must  be  cer¬ 
tain  as  to  amount  and  time  of  payment,  or 
ciqiable  of  being  made  certain,  whether  It 
Is  payable  in  money,  chattels,  or  labor,  there 
la  some  authority  for  iq>piylng  the  designa¬ 
tion  of  “rent”,  although  the  parties  have  not 
agreed  on  the  amount,  to  the  sum  which  will 
reasonably  ccunpensate  the  landlord  for  the 
use  of  the  prMnlaes,  and  which  Implies  an 
agrerawnt  <m  the  part  of  the  tenant  to 
pay  (62  C  JB.  I  464) . 

The  term  “rent"  may  be  employed  broadly 
with  reference  to  the  comi>ensatlon  for  the 
use  of  the  property  of  any  kind.  Strictly 
speaking,  however.  It  Is  applicable  only  to 
CKMnpensatlon  for  the  use  of  the  land  and 
tenements  corporeal,  and  not  to  compensa¬ 
tion  for  the  use  of  chattels  (62  C  JB.  f  464) . 

Technically,  rent  Is  something  which  a 
tenant  rendov  out  of  the  profits  of  the 
land  which  be  enjoys,  and  accordingly,  rent 
Is  8p<Aen  of  as  arising  from  lands  and  tene¬ 


ments  corporeal  or  Issiiing  of  the  land  (62 
C.JB.  1464). 

The  amount  the  lessee  Is  to  pay  the  lessor 
pursuant  to  Clause  6  of  the  subject  lease 
agreement  Is  termed  Tnonthly  rental  of  the 
demised  premises”,  whereas  the  anoount  to 
be  paid  pursuant  to  Clause  14(b)  Is  termed 
"the  price  tor  all  products  delivered". 

This  differentiation  In  nomenclature  is  an 
Indication  that  the  parties  did  not  contem¬ 
plate  the  amount  In  Clause  14(b)  as  being 
rental  for  the  leasehold.  Furthw,  It  would 
appear  that  the  amounts  paid  for  delivered 
products  under  14(b)  would  In  fact  be  Just 
that;  l.e.,  payment  for  petroleum  products 
delivered  rather  than  rental  payments  for 
use  of  the  real  property.  It  would  be  pos¬ 
sible  for  the  lessee  to  not  take  delivery  dur¬ 
ing  a  certain  month,  thereby  payli^  no 
amoimt  pursiiant  to  14(b);  however,  the 
“monthly  rental”  would  stUl  be  due  and 
owing  under  Clause  6. 

Based  on  these  facts,  and  the  general  dis¬ 
cussion  In  C  JB.,  it  Is  hereby  determined  that 
the  sums  due  the  lessor  pursuant  to  Clause 
14(b)  are  not  In  fact  “rent”  within  the 
purview  of  the  definition  in  10  CFR  f  212A1. 

The  requesting  party  asserts  alternatively. 
In  the  event  the  lease  agreement  Is  viewed 
to  Include  a  s^arate  and  divisible  supply 
contract,  that  the  lessor  still  may  not  In¬ 
crease  the  price  of  the  products  described  In 
Clause  14(b).  10  CFR  1210.77  Is  cited  as 
recognizing  the  fact  that  private  c<mtracts 
between  parties  remain  enforceable  so  long 
as  they  are  not  Inconsistent  with  the  Man¬ 
datory  Petroleum  Allocation  and  Price  Reg¬ 
ulations.  We  agree  that  this  section,  which 
provides  a  defense  for  breach  of  contact 
when  such  breach  Is  caused  by  adherence 
to  the  Regulations,  makes  such  a  recogni¬ 
tion.  We  disagree,  however,  with  the  re¬ 
questing  party's  conclusion  that  any  price 
IncrefMse  allowable  under  I  212fi3  would  be 
vlcfiatlve  of  i  210.77.  While  a  price  Increase 
under  these  circumstances  would  apparently 
be  a  breach  of  the  leasing  agreement  by 
the  lessor.  It  does  not  necessarily  follow  that 
such  action  would  contravene  the  Regula¬ 
tions. 

It  Is  the  conclusion  of  this  office,  there¬ 
fore,  that  the  payments  contemplated  imder 
Clause  14(b)  of  the  subject  leasing  agree¬ 
ment  do  not  meet  the  definition  of  “rent” 
as  defined  In  i  212X1,  and  any  Increase  In 
this  amount  would  not,  therefewe,  be  In  vio¬ 
lation  of  1 212.103 (a).  Further,  such  an  In¬ 
crease,  while  It  could  well  be  a  breach  of 
contract  by  the  leasor,  would  not  be  In  vio¬ 
lation  of  1 210.77  of  the  Regulations  as  long 
as  such  Increase  was  made  within  the  param¬ 
eters  set  forth  In  10  CFR  1212.93. 

iNTKEPgXTATXON  1975 - 62 

To:  Idaho  Transportation  Department. 

Date:  January  16,  1976. 

Rtdea  Interpreted:  i  211A1,  Ruling  1974-19. 
Code:  OCB(X) — ^Al — Definition  of  Whole¬ 
sale  Purchaser,  Firm. 

The  following  Is  an  interpretation  of  Fed¬ 
eral  Energy  Administration  Regulations  as 
they  affect  the  ability  of  the  Idaho  Trans¬ 
portation  Department.  Division  of  Highways, 
to  procure  petroleum  products  by  competi¬ 
tive  bidding. 

FACTS 

The  Idaho  Transportation  Department, 
Division  of  Highways,  states  In  Its  request 
thtit  It  has  historically  obtained  petroleum 
products  for  various  state  departments 
through  competlttve  bidding.  Tliese  eon- 
tracts  were  obtained  through  the  State  of 
Idaho  for  a  period  of  one  year  on  a  eounty 
by  county  bMls.  The  Division  of  Highways 
would,  therefore,  be  supplied  by  more  than 
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one  petroleum  company  each  year  and  the 
supplier  for  each  county  would  not  necee- 
sarlly  be  the  same  from  one  year  to  the 
next.  Though  the  contracts  were  awarded 
by  the  State  of  Idaho,  the  petroleum  prod* 
ucts  used  by  the  Division  of  Highways  were 
paid  for  out  of  the  Division  of  Highway 
funds.  The  Division  of  Highways  used  over 
3,000,000  gallons  of  gasoline  and  600,000  gal¬ 
lons  of  diesel  fuel  per  year  on  a  state  wide 
basis.  However,  In  only  six  counties  out  of 
the  total  of  44  counties  did  the  Division  of 
Highways  use  more  than  84,000  gallons  of  a 
single  product. 

The  request  for  Interpretation  submitted 
by  the  Idaho  Transportation  Department 
seeks  to  determine  whether  It  may  purchase 
petroleum  products  as  an  “end-user"  or  a 
“wholesale  purchaser"  as  defined  by  the  Fed¬ 
eral  Energy  Administration  Regulations  10 
CFR  311.51. 

INTEXPRXTATION 

10  CFR  211.9(a)  requires  suppliers  and 
their  wholesale  purchasers  to  maintain  the 
supply  relationship  that  existed  during  the 
base  period  (the  corresponding  months  of 
1972).  This  requirement  Is  further  clarified 
In  Ruling  1974-19  (attached)  which  defines 
the  ability  of  consumers  which  normally 
purchase  through  competitive  bidding  to 
alter  their  base  period  suppller/relatlonsblp. 
That  Ruling  distinguishes  between  whole¬ 
sale  purchasers  as  defined  In  the  Regula¬ 
tions — which  may  not  change  their  bcue 
period  suppller/purchaser  arrangement,  and 
end-users  which  may  change  their  base  pe¬ 
riod  supply  relationship  In  this  manner. 

•  •  •  •  • 

The  term  wholesale  purchaser  consumer 
means' 

“Any  firm  that  Is  an  ultimate  consumer 
which,  as  part  of  Its  normal  business  prac¬ 
tices,  purchases  or  obtains  an  allocated  prod¬ 
uct  from  a  supplier  and  receives  delivery  of 
that  product  Into  a,  storage  tank  substan¬ 
tially  under  the  control  of  that  firm  In  a 
fixed  location  and  which  either  (a)  pur¬ 
chased  or  obtained  more  than  20,000  gallons 
of  that  allocated  product  for  Its  own  use  In 
agricultural  production  In  any  completed 
calendar  year  subsequent  to  1971;  (b)  pur¬ 
chased  or  obtained  more  than  50,000  gallons 
of  that  allocated  product  In  any  complete 
calendar  year  subsequent  to  1971  for  use  In 
one  or  more  multi-family  residences;  or  (c) 
purchased  or  obtained  more  than  84,000  gal¬ 
lons  of  that  allocated  product  In  any  com¬ 
pleted  calendar  year  subsequent  to  1971," 
(emphasis  added). 

The  controlling  Issue  presented  in  the  In¬ 
terpretation  Is  whether  the  “firm"  discussed 
In  the  definition  quoted  above  was  the  Idaho 
Transportation  Department,  Division  of 
Highways,  or  the  local  subdivisions  of  'the 
Department  of  Highways  supplied  separately 
according  to  the  coxmty  In  which  the  sub¬ 
division  was  located.  The  definition  of  a 
“firm"  In  Section  211.51  of  FEA  Regulations 
means,  among  other  things:  “The  Federal 
Oovernment  Including  corporations,  depart¬ 
ments.  Federal  agencies,  and  other  Instru¬ 
mentalities  of  the  State  and  local  govern¬ 
ment.  The  FEA  may.  In  Regulations  and 
forms  issued  in  this  part  treat  as  a  firm: 

(a)  A  parent  and  the  consolidated  and 
unconsolidated  entitles  (If  any)  which  It 
directly  or  Indirectly  controls;  (b)  a  par¬ 
ent  and  Its  consolidated  entitles,  (c)  an 
unconsolidated  entity;  or  (d)  any  part  of  a 
firm." 

It  is  the  determination  of  the  Federal  En¬ 
ergy  Administration,  Region  X,  that  the 
“firm"  In  this  case  Is  the  Idaho  Transporta¬ 
tion  D^>artment,  Division  of  Highways  In¬ 
cluding  local  county  divisions  thereof.  As 
specified  In  the  request  for  Interpretation, 


the  contracts  were  awarded  by  the  State  of 
Idaho  and  paid  for  out  of  the  Division  of 
Highway  funds.  The  fact  that  contracts  were 
awarded  on  a  county  by  county  basis,  and 
that  the  supplier  for  each  county  division  of 
the  Highway  Division  would  not  necessarily 
be  the  same  from  one  year  to  the  next,  does 
not  alter  the  pre-existent  suppller/purchaser 
relationship  In  effect  between  the  Depart¬ 
ment  of  Transportation  and  the  suppliers 
Involved.  Therefore,  pursuant  to  the  direc¬ 
tion  found  In  10  CFR  211.9(a)  and  Ruling 
1974-19,  the  Idaho  Transportation  Depart¬ 
ment,  the  Division  of  Highways,  is  defined 
as  a  wholesale  purchaser-consumer  and  must 
continue  to  be  supplied  by  Its  base  period 
suppliers  unless  those  relationships  are  mu¬ 
tually  terminated. 

nfTKBPaXTATION  1975 — S3 

To:  Independent  Drivers  Organization. 

Date:  March  5. 1975. 

Rule  Interpreted:  S  211.106. 

Code:  aCR(IX) — AI — Wholesale  Purchaser- 

Reseller. 

On  January  2,  1975,  you  requested,  on  be¬ 
half  of  the  Independent  Drivers  of  Oahu 
(IDO  2),  an  Interpretation  regarding  the 
right  of  IDO  2  to  receive  the  allocation  en¬ 
titlement  of  the  Independent  Drivers  Orga¬ 
nization  (IDO  1).  Secondly,  you  requested 
reconsideration  and  modification  of  the  order 
Issued  by  FEA  on  March  6,  1974  whereby  IDO 
I's  allocation  was  limited  for  sale  only  to 
taxi  drivers.  In  addition  to  the  statement  of 
facts  contained  In  your  January  2,  1975  re¬ 
quest,  our  office  has  received  additional  In¬ 
formation  through  telephone  conversations 
and  by  the  affidavit  of  Joseph  Miller,  Presi¬ 
dent  of  IDO  2.  submitted  on  January  27, 
1975.  A  summary  of  the  Infmnatlon  sub¬ 
mitted  follows. 

IDO  2  was  Incorporated  In  the  State  of 
Hawaii  In  April  1974,  and  Is  the  business 
operations  arm  of  the  Hawaii  Transportation 
and  Allied  Workers  Union.  Seafarers  Inter¬ 
national  Union,  AFL-CIO.  IDO  3  is  a  mem¬ 
bership  organization  which  provides  cer¬ 
tain  benefits  to  Its  members.  These  bene¬ 
fits  Include  access  to  an  IDO-operated  serv¬ 
ice  station  located  at  770  Kapiolanl  Street, 
Honolulu.  The  primary  group  of  members 
utilizing  the  service  station  are  taxi  driv¬ 
ers.  In  addition,  the  service  station  Is  avail¬ 
able  to  non-members  who  are  affiliated  with 
AFL-CIO,  Including  persons  belonging  to 
Unity  House,  essentially  ah  umbrella  orga¬ 
nization  for  Teamsters,  taxi  drivers,  and 
'AFL-CIO  Hotel  and  Restaurant  Workers. 
These  non-members  with  union  affiliation 
purchase  gasoline  for  conunerclal  as  well  as 
family  uses.  IDO  2  has  access  to  one  taxi 
stand  located  In  Honolulu,  but  not  all  taxi 
drivers  purchasing  gasoline  from  IDO  2  uti¬ 
lize  the  stand. 

IDO  3  Tvas  formed  following  the  dissolution 
of  IDO  1.  At  Its  Ihception,  IDO  1  was  a  non¬ 
profit  organization.  Like  IDO  2.  IDO  1  was 
associated  with  the  Hawaii  Transportation 
and  Allied  Workers  Union,  and  operated  a 
service  station  for  the  benefit  of  members  at 
1760  Ala  Moana  Blvd.,  Honolulu.  This  serv¬ 
ice  station  was  managed  by  Joseph  Miller, 
who  Is  now  president  of  IDO  2.  Charles  Klaha 
was .  the  president-treasurer  of  IDO  1,  and 
presently,  Mr.  Klaha  Is  the  Director  of  IDO 
3.  Lila  Medeiros  was  the  secretary  of  IDO  1, 
and  Is  presently  associated  with  IDO  2. 

IDO  I’s  service  station  operations  com¬ 
menced  about  March,  1971.  Until  the  sta¬ 
tion's  demolition  in  April,  1974,  IDO  1  's  .serv¬ 
ice  station,  except  for  some  temporary  serv¬ 
ice  modifications  In  1973  during  the  energy 
crisis,  sold  gasoline  to  taxi  drivers  and  mem¬ 
bers  of  the  State  Federation  An<-CIO,  as 
does  IDO  3.  During  the  base  period  (1973), 


65  percent  to  70  percent  of  the  station's  sales 
were  to  taxi  drivers,  and  the  remaining  por¬ 
tion  was  s(^d  to  members  of  the  State  Fed¬ 
eration. 

The  service  station  operated  by  IDO  1  was 
demolished  In  AprU,  1974  to  make  way  for 
other  construction.  At  this  time,  on  advice 
ot  counsel,  IDO  3  was  formed  and  IDO  2 
leased  the  facilities  where  It  Is  presently 
operating  a  service  staUon.  The  leased  facili¬ 
ties  had  been  previously  used  by  a  firm  on 
the  site  to  fuel  company  trucks. 

As  far  as  the  officers,  directors,  and  mem¬ 
bers  were  concerned,  IDO  1  became  IDO  2. 
There  was  no  formal  announcement  of  the 
dissolution  of  IDO  1  and  the  Incorpora tlou 
of  IDO  3.  In  fact.  Union  Oil  Company.  IDO 
I's  base  period  supplier,  continues  to  bill 
IDO  3  as  IDO  1  for  gasoline  suppllm.  IDO  2 
verbally  and  Informally  has  assumed  liabili¬ 
ties  of  IDO  1  and  paid  outstanding  debts. 
There  were  no  assets  except  good  will.  As  In¬ 
dicated  above,  the  core  members  of  IDO  2 
are  essentlaly  the  same  as  those  of  IDO  1  al¬ 
though  their  official  capacities  differ  slightly. 
The  members,  benefits  to  members,  and  cus¬ 
tomers  of  IDO  2's  service  station  are  substan¬ 
tially  the  same  as  those  of  IDO  1.  The  only 
differences  between  the  two  organizations 
are  the  name,  the  location,  and  the  fact  that 
IDO  3  Is  a  corporation  for  profit,  as  opposed 
to  being  non-profit.  The  dissolution  of  IDO 

1  and  the  subsequent  Incorporation  of  IDO 

2  was  to  facilitate  the  operation  of  entitles 
like  IDO  on  an  Inter-island  basis. 

It  should  be  made  clear  that.  In  servicing 
members,  other  taxi  drivers,  and  members  of 
AFL-CIO  both  IDO  1  and  UM  3's  service  sta¬ 
tion  sold  motor  gasoline  to  these  customers. 
Neither  IDO  operation  used  gasoline  allo¬ 
cated  from  Union  to  operate  company-owned 
vehicles. 

Based  on  these  facts,  IDO  2  Is  entitled  to 
receive  the  motor  gasoline  allocation  entitle¬ 
ment  of  IDO  1.  For  allocation  purposes,  IDO 

1  and  IDO  3  are  the  same  entity.  A  service 

station  business.  In  effect,  was  relocated  fol¬ 
lowing  the  demolition  of  the  original  facility. 
The  business,  although  relocated,  was  the 
.same  In  that  It  services  substantially  the 
same  customers,  operates  In  the  same  man¬ 
ner,  performs  the  same  distribution  func¬ 
tions  for  the  motor  gasoline  market,  and  Is 
managed  by  the  same  individuals.  Therefore, 
IDO  1  and  IDO  2  are  the  same  wholesale 
piu^shaser-reseller  under  FEA  regulations.  10 
CFR  211.61  defines  wholesale  purchaser -re¬ 
seller;  “•  •  •  any  firm  which  purchases,  re¬ 
ceives  through  transfer,  or  otherwise  obtains 
,  *  *  *  an  allocated  product  and  resells  or 
otherwise  transfers  it  to  other  purchasers 
without  substantially  changing  Its  form." 
The  service  station  operated  by  IDO  is  a  re¬ 
tail  sales  outlet  within  the  meaning  of  10 
CFR  211.51:  *  a  site  on  which  a  supplier 

maintains  an  on-golng  business  of  selling 
any  allocated  product  to  end-users  and 
wholesale  purchaser-consumers."  IDO  1  and 

2  did  resell  product  to  end-users  rather  than 
consume-  motor  gasoline  In  the  operation  of 
its  own  vehicles. 

10  CFR  211.106(c)  provides  that  a  whole¬ 
sale  purchaser-reseller,  although  he  has  va¬ 
cated  a  former  site,  may  continue  to  receive 
his  allocation  entitlement  at  another  loca¬ 
tion  where  he  reestablishes  the  retail  sales 
outlet  business.  IDO  2  relocated  the  retail 
sales  business  of  IDO  1  to  another  site;  IDO 

1  ceased  operation  at  the  former.  Therefore, 
the  allocation  follows  -the  business  and  IDO 

2  Is  entitled  to  IDO  I’s  allocation. 

In  your  January  2  request,  you  also  Indi¬ 
cated  a  desire  to  have  the  March  6.  1974 
FEA  order,  classifying  IDO  as  a  consumer 
and  limiting  sales  to  taxi  drivers,  modified 
to  conform  with  IDO’S  actual  1973  Jhractlces. 
Such  a  reconsideration  cannot  be  made  with¬ 
out  Instituting  the  procedures  set  out  In  10 
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CFR  205.130  et  seq.  governing  modification  or 
reclsion.  These  procediires  should  be  Insti¬ 
tuted  Immediately.  However,  before  a  rec<m- 
Elderatlon  can  be  made,  an  interpretation  Is 
required.  The  prior  PEA  order  was  based  on 
the  reasoning  from  an  Interpretation  setting 
out  the  aUocatlon  rights  of  Charley’s  Taxis 
Si  Tours  located  in  Hawaii.  The  Interpreta¬ 
tion,  and  the  precedent  set  for  retail  sales 
outlets  primarily  engaged  In  the  servicing  of 
taxicabs  must  be  reevaluated. 

The  March  6,  1974,  PEA  order  stated  that 
IDO  was  entitled  to  cxirrent  requirements 
subject  to  an  allocation  fraction.  This  order 
was  based  on  the  finding  that  IDO  was 
primarily  engaged  in  sales  to  taxi  drivers, 
and  th««fore  qualified  for  priority  treat¬ 
ment  as  a  passenger  transportation  service. 
It  Is  clear  from  the  facts  submitted  that, 
although  IDO  may  primarily  serve  taxi 
drivers,  IDO  Is  not  a  consumer  of  motor 
gasoline.  IDO  sold  gasoline  to  taxi  drivers 
as  well  as  members  of  the  APL-CIO.  As  such, 
and  as  Indicated  above,  IDO  Is  a  wholesale 
purchaser -reseller  within  the  meaning  of 
the  Mandatory  Petroleum  Allocation  Regula¬ 
tions.  Its  activities  do  not  constitute  con¬ 
sumption  of  motor  gasoline  for  passenger 
services.  Priority  treatment  Is  given  only  to 
firms  actually  performing  passenger  trans¬ 
portation  services.  Therefore,  the  order  Is 
erroneoiu  In  granting  IDO  the  right  to  re¬ 
ceive  current  requirements.  In  fact,  although 
the  order  states  ttiat  IDO  was  eligible  to  re¬ 
ceive  current  requirements,  the  order  limited 
IDO’S  monthly  volume  entitlement  to  the 
gallonage  which  IDO  sold  during  the  base 
period  (1972).  Therefore,  although  the  order 
stated  that  IDO  was  eligible  f<»-  current  re¬ 
quirements  It  In  fact  limited  IDO’s  entitle¬ 
ment  only  to  that  which  IDO  could  be 
granted  as  a  reseller.  However,  the  order 
needs  to  be  modified  to  allow  IDO  to  market 
gasoline  as  a  wholesale  purchaser-reseller. 
As  the  order  stands,  since  It  Is  based  on  the 
determination  that  IDO  was  a  consumer 
of  product,  IDO  presently  cannot  utilize  Its 
allocation  for  purposes  other  than  sale  to 
taxi  drivers. 

As  Indicated  above,  the  March  0, 1974  order 
was  Issued  In  conjunction  with  an  Inter¬ 
pretation  Involving  Charley’s  Taxis  &  Tours. 
Charley's  Taxis  &  Tours  was  treated  as  a 
consumer  of  motor  gasoline  and  given  the 
right  to  receive  100  percent  of  current  re¬ 
quirements,  subject  to  an  allocation 
fraction. 

Chartey’s  la  a  firm  which  owns  and  operates 
tts  own  Individual  cabs,  and  at  the  same 
time,  franchises  taxicabs  which  are  owned 
by  drivers.  Charley’s  operation  Is  a  i^ole. 
Including  that  portion  which  consisted  of 
Independently -owned  cabs,  was  given  the 
right  to  obtain  full  current  requirements. 
To  the  extent  this  Interpretation  allowed 
current  requirements  treated  for  Inde- 
pmdently  owned  cabs.  It  may  be  erroneous. 
This  Interpretation,  and  the  orders  Issued 
pursuant  to  It,  are  presently  being  recon¬ 
sidered  by  FEA. 

In  any  event,  IDO  does  not  own  and 
operate  taxicabs.  IDO  sells  gasoline  to  taxi 
drivers  who  Independently  own  the  taxis. 
Therefore,  IDO  Is  clearly  a  reseller  of  motor 
gasoline.  For  these  reasons,  the  March  6, 
1974  order  should  be  reconsidered  and 
modified  to  refiect  an  accurate  and  proper 
status  for  IDO  under  FEA  regulations. 

While  the  FEA  order  Is  being  reconsidered, 
and  In  view  of  the  likelihood  of  success,  IDO 
should  either  purchase  surpliu  product  or 
apply  to  the  State  Fuel  Allocation  Office 
for  an  emergency  allocation  of  motor 
gasoline.  If  nelth^  of  these  sources  has  avaO- 
able  supply,  then  IDO  should  apply  to  FSA 
porsoant  to  10  CFTt  S0Sfi9  for  a  temporary 
assignment  of  supplier. 


lULES  AND  REGULATIONS 

IirrxamTATioiT  1976 — 64 
To:  Boston  Housing  Authority. 

Date:  March  10, 1975. 

Rules  Interpreted:  H  211.9,  211.162. 

Code:  aCR(I) — AI — Supplier /Purchaser  Re¬ 
lationship. 

This  letter  Is  in  response  to  yoiu*  written 
Inquiry  of  October  21,  as  supplemented  by 
your  letter  of  October  29,  and  by  a  telephone 
conversation  between  Mr.  Meehan  of  your 
office  and  Ms.  Casey  of  the  Regional  Counsel’s 
Office  on  November  19,  1974. 

VACTS 

You  have  stated  that  to  the  fall  of  1973, 
the  Boston  Housing  Authority  was  unable  to 
secure  a  supplier  for  No.  6  fuel  oil  for  11  of 
your  housing  projects.  At  that  time,  arrange¬ 
ments  were  made  with  a  number  of  suppliers. 
Including  the  Alaimo  Fuel  Company  and 
Clene-Heat,  Inc.,  to  supply  this  fuel.  At  this 
time,  you  state  that  the  Alaimo  Fuel  Com¬ 
pany  Is  prepared  to  provide  your  entire  sup¬ 
ply  of  No.  6  fuel  oil  through  December  31, 
1974,  and  that  all  of  your  1973  suppliers  of 
this  fuel,  except  Clene-Heat,  Inc.,  are  willing 
to  mutually  terminate  their  supplier/pur- 
cbaser  relationships  with  the  Boston  Housing 
Authority  to  favor  of  Alaimo  Fuel’s  becoming 
the  sole  supplier  of  No.  6  fuel  oil  for  that 
period.  The  Boston  Housing  Authority  is  now 
seeking  permission  from  the  Federal  Energy 
Administration  to  have  the  11  projects  to 
question  served  by  a  single  fuel  dealer,  the 
Alaimo  Fuel  Company,  through  December  31, 
1974. 

INTERPaCTATION 

The  Federal  Energy  Administration,  Region 
I,  determines  that  under  the  operation  of  the 
Fetroleum  Price  and  Allocation  Regulations 
(10  CFR  Chapter  II),  the  companies  named 
In  yotu  letter  assumed  supply  obligations  for 
No.  6  fuel  oil  to  the  base  year,  1973  (Sections 
211.9,  211.162).  Since  your  Housing  Authority 
Is  a  wholesale  purchaser  consumer  under  the 
Regulations  (an  ultimate  user.  Section 
211.51),  it  Is  permitted  for  these  suppliers  to 
mutually  agree  with  the  Boston  Housing 
AutlKHity  to  terminate  their  supply  obliga¬ 
tions  (Section  211.9(B)  (2)  (11) ).  Any  agree¬ 
ments  to  mutually  terminate  should  be  put 
Into  writing. 

With  regard  to  Clene-Heat,  Inc.,  which 
appears  unwilling  to  mutually  terminate  Its 
supply  relationship,  the  only  opUon  open  to 
the  Boston  Housing  Authority  Is  to  file  a 
petition  for  exception  requesting  an  assign¬ 
ment  of  supplier  other  than  Clene-Heat,  Inc., 
as  It  base  period  supplier  (Section  206.52). 
Should  a  mutual  termination  occur,  however. 
It  Is  required  that  your  organization,  as 
purchaser,  must  apply  to  the  FEA  to  have  a 
new  supplier  assigned  under  Regulation  Sec¬ 
tions  211.9(2) (11),  211.12(e).  In  view  of  the 
time  constraints,  however,  and  the  dllDcultiee 
of  showing  Inequity  ch*  hardship  resulting 
from  the  present  arrangement.  It  Is  unlikely 
that  this  alternative  would  be  viable  to  your 
case. 

iNTxapaxTATiON  1975—55 
To:  Pleasant  Street  Co. 

Date:  March  24,  1975. 

Rule  Interpreted:  f  212fi3(b). 

Code:  GOR(I)— PI— Definition  of  Firm. 

This  letter  is  to  response  to  your  written 
Request  for  an  Interpretation  of  August  IS, 
1974,  relative  to  the  iwlce  rule  of  the  Petro¬ 
leum  Allocation  and  Price  Regulations  (10 
CFR  Chapter  H)  as  it  provides  for  non- 
product  cost  allowanees  under  Sections  212.- 
93  (b)(l)(l)  and  {b)(2). 


FACTS 

According  to  documents  submitted  along 
with  the  Request  for  Interpretation,  as  sup¬ 
plemented  by  Information  supplied  at  a  con- 
fwence  of  November  8,  1974  with  Ms.  Casey  of 
the  Regional  Counsel’s  staff,  the  Pleasant 
Street  Company  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of 
Maine  since  April  25,  1971.  At  the  time  of  or¬ 
ganization,  Allen  E.  Morrell,  Richard  A.  Mor¬ 
rell,  and  Robert  D.  Morrell  each  owned  ten 
(10)  shares  of  the  company’s  stock.  In  1971, 
Allen  E.  Morrell  sold  his  shares  to  members 
of  the  McM-rell  family  Including  two  (2) 
shares  apiece  to  Richard  and  Robert  Morrell. 

Among  the  purposes  of  the  corporation,  as 
stated  to  the  “Certificate  of  Oiiganlzatlon“ 
(Exhibit  A)  dated  April  25,  1961,  are: 

“To  engage  to  the  wholesale  and  retail 
business  of  heating  fuels  •••**. 

“To  buy  and  sell,  wholesale  and  retail.  •  •  • 
fuel  oil  •  •  •  ", 

Other  corporate  purposes  were  tocliided  to 
the  materials  submitted  with  the  Request 
for  Interpretatlcm: 

“The  purpose  of  the  organization  of  Pleas¬ 
ant  Street  Co.  (Tleasant  Street’)  was  to: 

(a)  Pool  the  purchasing  power  of  several 
retail  corporations  to  one  central  company, 
thereby  providing  greater  leverage  to  the 
marketplace; 

(b)  Provide  terminal  and  storage  facility 
spaces  not  available  to  other  corporations 
retailing  heating  oU; 

(c)  Provide  addltlve6.for  the  fuel  oil  stored; 
and, 

(d)  Own  and  manage  several  pcunels  of 
real  estate  on  a  street  known  as  Pleasant 
Street  to  Brimswlck.  Maine,  the  xise  of  which 
was  unrelated  to  the  heating  oil  business.” 

'  The  Pleasant  Street  Company  sells  x  per¬ 
cent  of  Its  fuel  oil  to,  and  Is  the  sole  supplier 
of,  three  retail  companies  which  are  also 
owned  by  members  of  the  Mrarell  family: 
Brunswick  Coal  and  Liunber  Company 
(founded  December,  1927;  present  sharehold¬ 
ers  Robert  Morrell,  Richard  Morrell);  Fortin 
Fuel  Company  (founded  1959,  present  share¬ 
holders  Robert  Morrell,  Richard  Morrell); 
Yarmouth  Fuel  Company  (founded  1969; 
present  shareholders  Robert  Morrell,  Rich¬ 
ard  Morrell). 

Under  agreements  with  the  Pleasant  Street 
Company,  the  three  retail  companies  are 
charged  prices  which  guarantee  a  certain 
rate  of  return  above  list  price  fm*  the  fuel 
purchased  frmn  Pleasant  Street. 

INTER  PK  STATION 

The  Federal  Energy  Administration,  Region 
I.  determines  that  the  Pleasant  Street  Com¬ 
pany  Is  not  entitled  to  the  non-product  cost 
allowances  under  Sections  212.93  (b)(1)  (1) 
and  (b)  (2)  of  the  Petroleum  Allocation  and 
Price  Reflations  (10  CFR  Chapter  II).  Un¬ 
der  the  operation  of  these  Regulations,  the 
FEA  may  treat  as  a  stogie  firm : 

“(a)  A  parent  and  the  consolidated  and 
unconsolidated  entitles  (If  any)  which  It  di¬ 
rectly  at  Indirectly  contrcMs,  (b)  a  parent  and 
Its  cons(dldated  entities,  (c)  an  unconsoli¬ 
dated  entity,  or  (d)  any  part  of  a  firm.”  (Sec¬ 
tions  211.51,  212.31). 

In  view  of  the  existing  arrangements  be¬ 
tween  the  Pleasant  Street  Company  and  the 
Brunswick,  Fratln.  and  Yarmouth  companies, 
the  FEA  Is  warranted  to  treating  Pleasant 
Street  and  the  three  retailing  entities  as  a 
“single  firm".  As  can  be  seen  from  the  defini¬ 
tion  of  “firm”,  the  key  concept  Is  the  control, 
direct  or  Indirect,  which  one  company 
exercises  over  another  and  not  whether  the 
firms  sre  consolidated  In  their  structures.  In 
this  case,  there  ts  Identity  of  ownership 
among  the  oompanlee  Involved,  and  this 
ownership  Is  shared  by  two  members  of  the 
Morrell  family.  In  addition  to  this,  the  three 
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retailing  entitles  receive  all  their  fuM  from 
the  Pleasant  Street  Con^>any.  and  these 
sales  constitute  over  x  percent  of  Pleasant 
Street's  sales.  Based  on  these  facts,  It  Is 
reasonable  to  conclude  that  this  Is  a  closely 
controlled  operation  within  the  meaning  of 
the  definition  which  allows  related  entitles 
to  be  treated  as  a  single  “firm”. 

No  data  has  been  submitted  which  would 
demonstrate  that  costs  are  generated  sepa¬ 
rately  by  these  various  entitles  and  that  they 
should  be  compensated  with  non-product 
cost  allowances  at  both  the  wholesale  and 
retail  levels.  Absent  such  Information,  the 
presumption  of  control  exercised  by  the 
Pleasant  Street  Company  shall  stand,  and 
an  additional  layer  of  non-product  cost 
allowances  shall  not  be  permitted. 

The  Pleasant  Street  Company  has  the 
option  to  apply  under  Section  208.52  for  an 
Exception  from  the  application  of  the  price 
rule  Section  212.93.  In  accord  with  this  pos¬ 
sibility,  since  It  Is  stated  in  your  Request  for 
Determination  that  a  portion  of  Pleasant 
Street’s  cost  Increases  are  attributable  to 
compliance  with  environmental  protection 
regulations,  you  might  refer  to  FEA  Case  No. 
FEE-0891,  Par.  20,667,  In  which  a  partial  Ex¬ 
ception  was  granted  from  Section  212.93 
because  of  costs  inc\UTed  Ux  the  Installation 
of  environmental  protection  equipment. 

iNTXEFKXTATIOir  1978—86 
To:  Day  and  Zimmerman,  Inc. 

Date:  AprU  1,  1975. 

Rule*  Interpreted:  If  211.9,  211.10,  Ruling 

1974-19. 

Code:  OCR(Vn) — AI — Competitive  Bids. 

On  March  3,  1975,  Day  and  Zimmerman, 
Inc.  (Day)  filed  a  request  for  Interpretation 
with  Region  vn  of  the  Federal  Energy  Ad¬ 
ministration  (FEA)  which  basically  inquired 
as  to  whether  or  not  competitive  bids  could 
be  let  under  the  Mandatory  Petroleum 
Allocation  Regulations.  Day  had  Indicated 
to  the  FEA  that  It  Intends  to  let  competitive 
bids  In  order  to  realize  a  lower  price. 

The  Emergency  Petroleum  Allocation  Act 
of  1973  (EPAA)  requires  that  access  to  petro- 
leiun  products  be  determlhed  on  the  basis 
of  general  regulations  which  apply  equally 
to  all  persons  similarly  affected.  New  York 
City  Housing  Authority,  CCH  Fed.  Energy 
Ouldellnes,  Par.  20,640  (August  8,  1974); 
County  of  Nassau,  New  York,  CCH  Fed. 
Energy  Ouldellnes,  Par.  20,691  (October  SO, 
1974);  State  of  Alaska,  CCH  Fed.  Energy 
Ouldellnes,  Par.  20,720  '(November  25,  1974) .' 

In  order  to  effectuate  this  objective,  on 
January  15,  1974,  the  FEA  promulgated  the 
Mandatory  Petroleum  Allocation  Regulations 
(10  CFR  Part  211).  Those  regulations  gen¬ 
erally  require  that  suppller/purchaser  rela¬ 
tionships  In  effect  during  the  base  period  be 
maintained  throughout  the  duration  of  the 
Program,  regardless  of  Intervening  events 
that  may  have  occiirred  since  the  base  perloO. 
In  the  case  of  diesel  fuel  and  motor  gasoline, 
the  specified  base  period  Is  “the  month  of 
1972  corresponding  to  the  current  month” 
(10  CFR  211.102,  211.122).  In  the  case  of  No. 
5  and  No.  6  fuel  oil  (residual  fuel  oils),  the 
specified  base  period  Is  “the  month  of  1973 
corresponding  to  the  current  month"  (10 
CFR  211.162). 

On  June  14,  1974,  FEA  Issued  Ruling  1974^ 
19,  CCH  Fed.  Enqrgy  Ouldellnes,  Par.  16,029, 
which  governs  your  request  for  Interpreta¬ 
tion.  The  Ruling  states  In  part  that; 

“The  Mandatory  Allocation  Regulations  In 
10  CFR  Part  211,  provide  no  exemption  for 
Federal,  State,  or  local  governments.  There¬ 
fore,  County  A,  County  X  and  State  B  are 
fully  subject  to  all  the  Provisions  of  that 
Part.  The  competitive  bid  requirements  of 


the  laws  and  ordinances  *  *  *  are  superceded 
to  the  extent  they  are  Inconsistent  with  the 
allocatKm  regulatlcBS.” 

Day  Is  a  “wholesale  purchaser-consumer” 
as  that  term  la  defined  In  10  cnt  211.51  with 
req>ect  to  each  of  the  above-mentioned  prod¬ 
ucts.  ITie  provisions  of  10  CFR  211.0(a)  gen¬ 
erally  require  that  the  suppller/purchaser  re¬ 
lationship  In  effect  during  the  base  period  be 
maintained  for  the  duration  of  the  Manda¬ 
tory  Petroleum  Allocation  Program.  As  a 
wholesale  purchaser-c<msumer.  Day  cannot 
solicit  competitive  bids  as  such,  however.  Day 
Is  free  to  purchase  surplus  product  from  one 
other  than  a  base  period  supplier  If  that 
supplier  has  met  the  provisions  of  10  CFR 
211.10(g>. 

Your  last  three  questions  which  generally 
deal  with  the  transfer  of  an  allocation  en¬ 
titlement  from  a  base  pwlod  supplier  to  a 
successful  competitive  bidder  will  not  be 
answered  as  there  are  no  regulatory  pro¬ 
visions  governing  the  disposition  of  product 
In  that  manner. 

Interpretation  1978 — 57 
To:  Body  Beautiful  Car  Wash. 

Date:  April  7, 1975. 

Rule  Interpreted:  {{211.12,  211.106(e). 

Code:  GCR(IX)— AI— "New  "  Wholesale  Pur¬ 
chaser-Reseller. 

On  January  27,  1975,  our  office  was  advised 
by  F^’s  Operations  Division  that  your  client. 
Body'  Beautiful  Car  Wash,  desired  an  Inter¬ 
pretation  to  determine  whether  Its  retail 
facilities  at  2045  Pacific  Highway,  San  Diego, 
California,  should  be  treated  as  a  new  wb<^e- 
sale  purchaser-reseller  operation  under  the 
Mandatory  Petroleum  Allocation  Regulations. 
Based  on  the  submissions  made  by  your 
office  In  behalf  of  Body  Beautiful  Car  Wash 
In  support  of  Its  November  26,  1974  request 
tor  assignment  of  supplier,  and  additional 
submissions  made  In  February  and  March  In 
support  of  the  proposition  that  Body  Beauti¬ 
ful  Is  a  new  reseller,  the  facts  pertinent  to 
this  request  for  Interpretation  are  as  follows: 

Consolidated  Plywood  of  California,  d.b.a. 
Body  Beautiful  Car  Wash,  on  November  12, 
1974,  began  operation  of  an  Integrated  car 
wash  and  motor  gasoline  sales  facility  located 
at  the  above-mentioned  address.  Although 
Consolidated  Plywood  presently  owns  this 
property,  the  site  had  previously  been  owned 
by  Phillips  Petroleum  during  the  base  period 
(1972).  During  Phillips*  ownnshlp,  the  site 
was  leased  to  a  reseller.  Dr.  Frame,  who  oper¬ 
ated  a  Phillips  retail  sales  outlet  In  con¬ 
junction  with  an  automatic  carwash.  Con¬ 
solidated  Plywood  purchased  the  property  In 
May  of  1973  wlUi  the  apparent  purpose  of 
demolishing  the  facUltlee  on  the  site  to 
make  way  for  construction  of  an  office  build¬ 
ing. 

At  this  time.  Dr.  Frame  was  notified  that 
his  lease  would  be  terminated,  but  he  was 
allowed  to  remain  on  the  premises  on  a 
month-to-month  basis.  The  plans  to  build 
the  office  building  did  not  materialize,  but 
on  August  1,  1974,  Dr.  Frame  was  given  for¬ 
mal  notice  of  termination.  Consolidated  Ply¬ 
wood  had  decided  to  construct  and  operate  a 
modern  car  wash  and  gasoline  sales  facility 
on  the  site.  Dr.  Frame’s  business  was  finally 
abandoned  and  closed  on  September  23,  1974, 
when  reconstruction  could  actually  com¬ 
mence.  During  the  18-month  period  after  the 
Initial  notice  of  termination  by  Consolidated- 
Plywood,  Dr.  Frame  had  begun  to  wind  down 
his  business  operations  and  allowed  the  fa¬ 
cilities  to  deteriorate. 

For  approximately  two  months,  the  site 
was  not  used  for  any  businees  because  demo- 
lltlcm  and  construction  work  was  proceeding. 
During  that  time,  an  entire,  new  gasoline 
pumping  station  was  erected;  all  new  car 


wash  facilities  and  equipment  were  In¬ 
stalled;  new  exterior  on  the  car  wash  struc¬ 
ture  was  Installed;  remodeled  office  facilities 
were  constructed;  and  new  curbs,  driveways, 
landscaping,  and  new  signs  were  fhstalled. 
These  Improvements  required  the  Invest¬ 
ment  of  X.  Consolidated  Plywood  commer¬ 
cially  c^ned  Its  Body  Beautiful  Car  Wash 
operations  on  November  12. 1974. 

Body  Beautiful  Car  Wash  utilized  the  fol¬ 
lowing  method  for  the  marketing  of  motor 
gasoline.  A  free  exterior  car  wash  was  pro¬ 
vided  to  anyone  purchasing  a  “fill-up”  of 
motor  gasoline.  This  marketing  method 
differed  from  that  practiced  by  Dr.-  Frame 
wboee  sales  of  motor  gasoline  were  not  In¬ 
tegrated  with  his  car  wash  faculties  on  the 
site.  Body  Beautiful’s  operations  Involved  to¬ 
tally  different  and  unique  services  and  clien¬ 
tele  than  did  Dr.  Frame’s  old  business.  In 
addition,  while  Dr.  Frame  had  been  market¬ 
ing  Phillips  Petroleum  Products  at  the  site. 
Body  Beautiful  Car  Wash  markets  Stanrtard 
OU  products. 

The  Issue  presented  by  the  above  set  of 
facts  Is  whether  Dr.  Frame’s  entitlement  to 
motor  gasoline  transfers  to  Body  BeautlfiU 
Car  Wash  pursuant  to  10  CFB  211.10e(e).  If 
there  Is  a  transfer  of  entitlement  under  211.- 
106(e),  then  Body  Beautiful  Car  Wash  wUl 
be  precluded  from  applying  as  a  new  re¬ 
seller  under  10  CFR  211.12(e).  The  transfer 
of  Dr.  Frame’s  entitlement  .would  • 

supplier/purchaser  relationship  between 
PhUllps  Petroleum  Products  and  Body  Beau¬ 
tiful  Car  Wash.  Although,  theoieticaUy,  a 
transfer  of  entitlement  pursuant  to  211.106 
(e)  doea  not  obligate  a  retailer  to  purchase 
from  the  historical  supplier.  In  fact,  under 
the  Mandatory  Petroleum  Allocation  Regu¬ 
lations.  the  retailer’s  only  alternative  Is  to 
purchase  "suririus  product”  from  another 
supplier.  At  a  time  when  no  surj^us  Is  avail¬ 
able  on  the  market,  the  retailer  has  only  one 
supplier  which  Is  obligated  to  furnish  motor 
gasoline,  namely  the  supplier  on  whom  the 
Mandatory  Petroleum  Allocation  Regulations 
Impose  a  supjriler/purchaser  relationship.  If 
10  CFR  211.106(e)  Is  Intwpreted  not  to  Im¬ 
pose  the  hlstixical  suppller/purchaser  rela¬ 
tionship  which  existed  on  the  site,  then  Body 
Beautiful  Car  Wash  Is  without  a  supplier 
under  the  Mandatory  Petitdeum  Allocation 
Regulations  and  would  quaUfy  as  a  new  re¬ 
seller  under  211.12(e). 

10  CFR  211.106(e)  provides: 

“Whenever  a  wholesale  purchaser-reseller 
Is  deemed  to  have  gone  out  of  businees  In  ac¬ 
cordance  with  paragraph  (c)  of  this  section, 
the  right  to  an  allooation  with  respect  to  the 
retail  sales  outlet  shall  be  deemed  to  have 
been  transferred  to  Its  successor  on  the  site, 
provided  such  successor  established  the  same 
ongoing  business  on  the  site  within  a  rea¬ 
sonable  period  of  time,  as  determined  by 
FEA.  after  Its  predecessor  vacates  the 
premises.” 

This  particular  provision  of  the  Manda- 
tory  Petroleum  Allooation  Regulations  has 
sevwal  distinct  regulatory  functions.  First. 
In  providing  for  the  automatic  transfer  of  an 
entltltinent  to  the  successor  on  the  site, 
continuity  of  supply  to  a  community  Is  as¬ 
sured.  Secondly,  an  entltlonent  to  gasoline 
which  Is  based  on  the  historical  sales  of 
a  predecessor,  by  Its  very  nature,  limits  the 
amount  of  motor  gasoline  that  retail  sales 
outlet  is  eligible  to  receive.  Therefore,  the 
quantity  of  motor  gasoline  flowing  Into  a 
community  Is  automatically  regulated.  Ihat 
Is,  since  an  entitlement -to  motor  gasoline  for 
a  business  which  was  In  operation  in  1972 
Is  based  on  the  numthly  1972  sales  of  that 
retail  sales  outlet,  a  particular  retail  sales 
outlet  receives  motor  gasoline  In  proi>ortion 
to  Its  1972  sales,  and  the  community  serviced 
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by  that  retaU  sales  outlet  Is,  In  turn,  assured 
that  It  will  bave  available,  tbrougb  the  out¬ 
lets  in  the  community,  a  propc^onate  share 
of  that  amoimt  of  motor  gasoline  available 
in  1972.  Thirdly,  an  existing  entitlement  to 
motor  gasoline  based  on  1972  quantities  and 
supply  patterns  assures  that  the  distribution 
line  from  refiner  all  the  way  down  to  the 
level  of  the  retail  sales  outlet  is  maintained. 
Therefore,  in  providing  for,  and  requiring  an 
automatic  transfer  of  entitlement  to  a  suc¬ 
cessor  on  the  site,  continuity  of  supply  is 
maintained,  quantity  of  supply  is  regulated 
so  as  to  assure  equitable  distribution,  and  a 
historical  source  of  product  to  a  community 
is  maintained.  The  functions  of  211.106(e) 
are  particularly  Important  during  a  motor 
gasoline  shortage.  At  a  time  when  motcH*  gas¬ 
oline  supplies  are  sufficient  to  meet  needs, 
211.106(e)  serves  the  purpose  of  maintaining 
the  distribution  lines  and  assuring  quantity 
regulation.  If  a  shortage  recurs,  a  commu¬ 
nity’s  proportionate  share  of  motor  gasoline 
and  the  proportionate  burden  on  suppliers  to 
furnish  a  particular  comm\mity  Is  main¬ 
tained. 

Ihe  effectiveness  of  211.106(e)  in  carrying 
out  the  above-mentioned  functions  rests  on 
several  presumptions.  First  of  all,  it  assumes 
that  if  a  succeeding  retail  sales  outlet  btisi- 
nees  <m  a  site  is  established  within  a  reason¬ 
able  amount  of  time,  the  community  will  not 
have  adjusted  for  the  loss  of  the  preceding 
outlet  either  by  the  entry  of  additional  out¬ 
lets  in  the  area  or  by  an  F£A  adjusted  en¬ 
titlement  for  the  remaining  outlet (s)  in  the 
area.  Moreover,  this  provision  presumes  that 
all  retail  sales  outlets  are  capable  of  making 
motor  gasoline  available  to  any  motorist  in 
the  C(xnmunlty,  since  any  similarly  situated 
outlet  is  capable  of  servicing  substantially 
the  same  group  of  motorists.  For  these  rea¬ 
sons,  10  CFR  211.106(e)  has  been  interpreted 
to  require  a  transfer  of  entitlement  when¬ 
ever  a  retail  sales  outlet  is  vacated  and  the 
succeeding  retailer  reestablishes  another  re¬ 
tail  sales  outlet  business  within  a  reasonable 
time.  City  Services  Oil  Company,  Tulsa, 
Oklahoma  (Case  Mo.  A-100031,  filed  4-5-74, 
decided  7-29-74).  Even  though  211.106(e) 
specifically  provides  that  before  an  entitle¬ 
ment  will  transfer,  the  “same  ongoing  busi¬ 
ness  must  be  reestablished,’*  this  phrase  has 
been  Interpreted  to  encomx>ass  the  reestab¬ 
lishment  of  any  retail  sales  outlet  business 
on  the  same  site  (See  case  just  dted).  Sec¬ 
tion  211.106(e)  does  not  require  the  trans¬ 
fer  by  sale  of  the  ongoing  business  before  a 
transfer  of  entltlonent  occurs,  and  in  fact, 
there  needs  to  be  no  business  connection  be¬ 
tween  the  predecessor  on  the  site  and  the 
successor  on  the  site. 

Turning  to  the  case  at  hand,  to  determine 
whether  Body  Beautiful  Car  Wash  Is  the 
same  ongoing  business  as  Dr.  Frame’s  retail 
sales  outlet  business,  tor  purposes  of  211.106 
(e),  requires  a  close  Inspection  of  the  facts 
In  this  case  to  determine  whether  or  not  the 
transfer  of  Mitltlement  will  further  the  pur¬ 
poses  of  211.106(e).  As  stated  above,  211.106 
(e)  generally  presiunes  that  a  succeeding  re¬ 
tail  sales  outlet  business  Is  capable  of  servic¬ 
ing  substantially  the  same  group  of  motor¬ 
ists  In  the  community  whicb  was  serviced 
by  the  predecessor.  Although  this  may  gen¬ 
erally  be  the  case,  when  there  are  radical 
changes  in  marketing  methods,  station  facil¬ 
ities,  services  provided,  type  or  brand  of 
product  provided,  pricing,  and  personnel, 
there  is  no  assurance  that  the  pvuposes  of 
S11.106(e)  will  be  furthered. 

Body  Beautiful  Car  Wash  has  made  sub¬ 
stantial  investments  to  remodel,  refurbish, 
and  alter  the  station  facilities.  Body  Beauti¬ 
ful  Is  markettog  a  different  brand  ot  gaso¬ 
line  In  a  substantially  different  manner  from 
Dr,  Frame's  maiket^  methods.  As  such. 
Body  Beautiful  Oar  Wash  will  be  selling  to  a 
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diflerent  group  of  CAistomers  than  that  which 
purchased  motor  gasoline  at  Dr.  Frame’s 
station.  Even  if  Dr.  Frame's  old  customers  de¬ 
sired  to  pvuchase  motor  gasoline  at  Body 
Beautiful  Car  Wash,  given  the  new  set  of 
customers  purchasing  from  Body  Beautiful 
Car  Wash,  the  availability  of  substantially 
the  same  amount  of  motor  gasoline  to  the 
old  customm  is  not  assured.  Unlike  a  change 
to  a  self-service  <q)eratlon.  the  integration 
of  a  car  wash  with  the  sale  of  mot<H-  gaso¬ 
line  makes  the  outlet  incapable  of  poten¬ 
tially  serving  the  same  group  of  customers. 
Car  washes  cater  to  a  different  class  of  clien¬ 
tele.  They  appeal  to  a  purchase  pattern  dis¬ 
tinctly  different  from  the  usual  practice  of 
purchasing  motOT  gasoline  as  needed.  Pa¬ 
trons  of  car  washes  adjust  their  gasoline 
purchases  to  coincide  with  the  need  for  a 
car  wash. 

There  is  only  a  limited  possibility  that 
Body  Beautiful  Car  Wash  will  be  capable  of 
servicing  substantially  the  same  group  of 
customers.  It  would  be  futile  to  maintain  the 
historical  distribution  chain  in  an  attempt 
to  assure  equitable  distribution.  Body  Beau¬ 
tiful  is  in  the  same  position  as  that  of  a 
new  market  entry.  Because  of  the  radical 
changes,  the  fact  that  the  site  was  previously 
occupied  by  another  retail  sales  outlet  is  ir¬ 
relevant.  The  fact  that  Dr.  Frame  was  given 
notice  of  termination  and  consequently 
wound  down  his  business  further  supports 
this  characterization. 

Therefore,  for  purposes  of  211.106(e) ,  Body 
Beautiful  Car  Wash  has  not  reestablished 
the  same  ongoing  business.  Dr.  Frame’s  en¬ 
titlement  does  not  transfer,  and  Body  Beau¬ 
tiful  Car  Wash  must  be  assigned  a  sup¬ 
plier  under  211.12(e). 

iNTniPRETATION  1975 - 58 

To.  Estate  of  Anna  Signore. 

Date:  April  16,  1975. 

Rules  Interpreted:  IS  211.9,  211.106,  212.101, 

212.102. 

Code:  OCR(I)— AL,  PI— Base  Rent  Rule, 

Lease  Termination. 

This  letter  is  in  response  to  your  written 
request  of  October  16,  1974,  for  an  interpre¬ 
tation  of  the  applicability  of  the  Petroleum 
Price  and  Allocation  Regulations  (10  CFR 
Chapter  11)  to  the  termination  of  the  lease 
agreement  between  the  Cities  Service  Com¬ 
pany  and  the  Estqte  of  Anna  Signore. 

FACTS 

On  December  4,  1963,  the  Cities  Service 
Company  agreed  to  lease  a  retail  outlet  at 
362  Boylston  Street.  Newton  Center,  Massa¬ 
chusetts  from  the  Estate  of  Anna  Signore. 
Under  its  terms,  the  lease  was  for  a  period 
of  one  year  and  was  renewable  from  year  to 
year  until  notice  (30  days)  to  terminate  wa.s 
given  by  either  party. 

On  January  8,  1969,  Cities  Service  sub¬ 
let  this  property  to  Luigi  Signore  (a  xzx 
legatee  of  the  Estate  of  Anna  Signore)  at  a 
rental  of  xxx  cents  per  gaUon.  This  rental 
was  revised  to  xxx  cents  per  gallon  on  No¬ 
vember  18,  1978,  retroactive  to  June  1,  1972. 

On  September  16.  1974,  Cities  Service  sent 
a  notice  of  termination  of  their  lease  from 
the  Signore  Estate  as  of  October  31,  1974. 
The  Estate  is  not  engaged  in  the  lining, 
reselling,  or  retailing  of  covered  products 
(212.101). 

QTTZSnON  PKESENTED 

Whether  the  Cities  Service  Company  may 
terminate  its  lease  of  property  from  the  Es¬ 
tate  of  Anna  Signore  and  Its  sub-lease  to 
Luigi  Signore,  trtwre  the  result  wUl  be  a 
Change  of  financial  arrangements  between 
Cities  Service  as  supplier  and  Luigi  Signore 


as  the  purchaser /operator  of  a  gasoline  re¬ 
tail  outlet. 

XNTEXFaETATlOK 

The  Federal  Energy  Administration,  Region 
L  has  determined  that  where  a  lease  may  be 
terminated  according  to  its  provisions,  the 
Price  and  Allocation  Regulations  will  not 
prevent  the  termination  from  taking  effect 
except  where  termination  was  done  in  re- 
taUatlon  for  the  other  party’s  adherence  to 
the  Regulatory  Program  (Section  210.61). 
Absent  a  showing  of  a  retaliatory  intent  on 
the  part  of  the  Cities  Service  Company,  the 
Federal  Energy  Administration  can  do  noth¬ 
ing  to  prevent  the  termination  of  this  lease. 

While  the  FEA  cannot  fmce  the  continu¬ 
ance  of  a  properly  terminable  lease,  the  Regu¬ 
lations  do  require  that  a  base  period  supply 
relationship  be  maintained  for  the  duration 
of  the  Program  (Section  211.9).  Thus,  imder 
the  operation  of  the  Regtilations,  the  Cities 
Service  Company,  as  the  1972  base  year  sup¬ 
plier  of  gasoline  for  this  site,  is  bound.to  sup¬ 
ply  the  site  with  fuel  for  the  duration  of  the 
program  CSections  211.106,  211.9) . 

Products  sold  by  Cities  Service  to  Luigi 
Signore,  pursuant  to  the  supplier/purchaser 
relationsh4>,  shall,  as  usual,  be  priced  ac¬ 
cording  to  the  price  rule.  Section  212.93. 
which  requires  adherence  to  the  May  16, 
1973  iirlce  with  some  allowable  adjustments. 

The  rent  to  be  charged  for  the  property 
shall  be  governed  by  the  “base  rent’’  rule 
(Sections  212.101-102)  which  states  that 
“where  both  the  lessor  and  lessee  (of  the 
property)  are  refin«^,  resellers,  reseller-re¬ 
tailers,  or  retailers’*,  the  rent  charged  must 
be  in  accord  with  the  “contractual  terms 
prevailing  on  May  15,  1973’’.  In  this  Instance, 
however,  if  the  lease  arrangement  changes 
and  the  Estate  leases  the  property  directly 
to  Luigi  Signore,  the  “base  rent  mle”  will  not 
apply,  since  the  Estate  does  not  fall  within 
that  category  of  lessors  to  which  the  rent  rule 
tq>plles. 

Interpretation  1976 — 59 
To:  Kramer  Service  Center,  Inc. 

Date:  AprU  28,  1975. 

Rules  Interpreted:  ||  312A1,  212.91,  212.93. 
Code:  OCR  (II) — PI — Non-Product  Cost 

Increase. 

This  will  acknowledge  receipt  of  your  let¬ 
ter  of  AihU  14.  1976,  wherein,  on  behalf  of 
your  above  ci^tioned  client,  you  request  our 
opinion  as  to  whether  Mobil  Oil  Otwporatton 
(“Mobil”)  is  entitled  to  receive  monies  which 
reflect  non-product  cost  increases.  It  is  our 
opinion,  based  upon  the  facts  you  have  pre¬ 
sented,  that  Mobil  may  not  do  so. 

In  reaching  this  decision,  the  following 
portions  of  the  Petroleum  Allocation  and 
Price  Regulations  (10  CFR)  are  relevant; 

10  CFR  Section  212.31  provides,  in  per¬ 
tinent  part:  “  Tteflner'  means  a  firm  (other 
than  a  reseller  or  retailer)  or  that  part  of 
sqch  a  firm  which  refines  products  or  blends 
and  substantially  changes  covered  products 
and  sells  these  products  to  resellers,  reseller- 
retailers  or  ultimate  consximers.  •  •  • 

**  *Reseller*  means  a  firm  (other  than  a  re¬ 
finer  or  retailer)  or  that  part  of  such  a  firm 
which  carries  on  the  trade  or  business  of 
purchasing  covered  products,  and  reselling 
ttiem  without  substantially  changing  their 
form  to  purchases  other  than  ultimate  con¬ 
sumers. 

“  *Betan  sales’  mecms  sales  of  covered  prod¬ 
ucts  to  ultimate  consumers. 

“  ‘Retailer’  means  a  firm  (other  than  a 
refiner  or  resriler)  or  that  part  of  sooh  a 
firm  which  oanisa  on  the  trade  or  boslnsas  of 
purchasing  ooeeretf  produets  and  isanllliig 
them  to  nlthnate  eonsinnen  without  ■ab> 
stantlally  changing  thetr  form.** 


FEDEKAL  REGISTER.  VOL.  42,  NO.  90 — TUESDAY,  MAY  10,  1977 


RULES  AND  REGULATIONS 


23759 


10  CFR  S«ctlon  312^1  provldM: 

"Applicability.  This  siibput  (3ubp«rt 
Reseller  and  Retailers)  spiles  to  eaiA  sal* 
of  a  covered  product  (otber  tlian  the  llrat 
sale  of  crude  oO)  bf  resellees.  reeeller-reiaO- 
ers,  and  retailers  and  to  each  sale  of  crude 
oil  (other  than  the  first  sale)  by  a  refiner. 
For  purposes  of  this  subpart,  ‘reseller*  In* 
eludes  any  entity  of  a  refiner  (other  than 
an  entity  that  operates  In  Puerto  Rloo) 
that  Is  engaging  In  the  business  of  purchas¬ 
ing  and  reselling  covered  products,  provided 
that  the  entity  does  not  purchase  more 
than  5  percent  of  such  covered  products 
from  the  refiner  Including  any  entitles  that 
If  directly  Indirectly  controls  and  pro¬ 
vided  further  that  the  entity  has  consist¬ 
ently  and  historically  exercised  the  exclu¬ 
sive  price  authority  with  respect  to  sales  by 
the  entity.” 

10  CFR  Section  212.93  provides.  In  perti¬ 
nent  part: 

"Price  rule,  (a)  A  seller  may  not  charge  a 
price  for  any  Item  subject  to  this  subpart 
which  exceeds  the  weighted  average  price  at 
which  the  item  was  lawfully  priced  by  the 
seller  In  transactions  with  the  class  of  pur¬ 
chaser  concerned  on  May  15.  1973,  plus  an 
amount  which  refiects  on  a  d(filar-for-dollar 
basis,  increased  costs  of  the  Item. 

(b)  Notwithstanding  \he  provisions  of 
paragraph  (a)  of  this  section:  (1)  With  re¬ 
spect  to  Na  2  oils  and  gascrilne:  (i)  In  re¬ 
tail  sales,  a  stiler  may  charge  <»e  cent  per 
gallon  In  excess  of  the  amount  otherwise 
permitted  to  be  charged  for  that  Item  pur¬ 
suant  to  the  provisions  of  this  section,  and. 
with  respect  to  all  other  sales  a  seller  may 
charge  one-half  cent  per  gallon  in  excess  of 
the  amount  otherwise  permitted  to  be 
charged  for  that  Item  pursuant  to  the  pro¬ 
visions  of  this  section  to  reflect  non-product 
cost  Increases  that  the  seller  incurred  after 
May  16.  1973.  (U)  Beginning  with  March 
1974,  In  retail  sales  of  gasoline,  a  seller  may 
charge  two  cents  per  gallon  of  gasoline  In  ex¬ 
cess  of  the  amount  otherwise  permitted  •  •  • 
(111)  Beginning  with  April  1974.  with  re¬ 
spect  to  all  sales  of  gasoline  other  than  retail 
sales,  a  seller  that  had  a  total  sales  vtriufhe 
of  covered  products  in  calendar  year  19*72  of 
less  than  100  million  gallons  may  charge  one- 
half  cent  per  gallon  of  gasoline  In  excess  of 
the  amount  otherwise  permitted  •  •  •  and 
a  seller  that  had  a  total  sales  volume  of 
covered  products  In  calendar  year  of  1973 
of  100  million  galloDs  or  more  may  charge 
one-quarter  cent  per  gallon  of  gasoline  In 
excess  of  the  amount  otherwise  per¬ 
mitted.  .  .  ** 

Based  upon  these  provisions,  it  Is  cl^ 
that  although  Mobil  may,  arguably,  be  en¬ 
gaged  In  making  retail  sales.  It  is  a  “refiner" 
and  not  a  “reseller**  or  “retaUMr**  In  such  a 
case.  Non-product  cost  pass-throughs  are 
only  applicable  to  sales  made  by  those  other 
than  refiners.  Thus,  Mobil  Is  not  entitled  to 
receive  any  m<Miles  which  reflect  non-prod¬ 
uct  cost  Increases. 

Kramer  Service  Center.  Inc.  (“Kramer") 
operates  a  retail  ga8<filne  service  statlmi 
along  the  New  York  State  Thrusray.  Its  sub¬ 
mission  to  FEA  Included  a  variety  of  docu¬ 
ments  which  purport  to  define  the  nature  of 
Kramer's  r^atlonshlp  with  Mobil.  Upon  ex¬ 
amination  of  these  documents.  It  is  unclear 
to  FEA  whether  or  not  Kramer  makes  “re- 
taU  sales’*  of  product.  It  is  our  <^lnlon 
that  such  a  determination  depends  upon 
contract  and/or  lease  Interpretation.  It  Is 
also  FEA's  understanding  that  Mobil  and 
Kramer  are  presently  involved  In  litigation 
which  we  expect  srlll  resolve  this  Issue.  If 
Kramer  does,  in  faett  make  retail  sales,  it 
may  avail  Itself  of  the  non-product  cost  in¬ 
crease  allowances  as  provided  In  10  CFR  Sec¬ 


tion  212M(b).  U  Mobfi  Is  making  the  retaO 
sales,  no  non-product  cost  increase  allow¬ 
ance  Is  available. 

iMTSSPSKTATIOir  1975— dO 
To:  WESO  Corp. 

Date:  May  4. 1975.  , 

Rulee  Interpreted:  |  211  Al,  Ruling  1975-8. 
Code:  aOR(y) — AI — Definition  of  Whole¬ 
sale  Purchaser-Reseller. 

Tour  request  for  Interpretation  and  the  ad¬ 
ditional  Information  which  you  submitted 
have  beMi  reviewed  by  this  OOce.  You  are  re¬ 
questing  an  Interpretation  of  the  definition 
of  “wholesale  purchaser-reseller"  as  found  In 
10  CFR  211.51. 

racTS 

We  understand  the  facts  upon  which  this 
Interpretation  Is  based  to  be  as  follows: 

You  distribute  products  from  Waco  OO 
through  UB.  Oil  through  Conoco  (UB.  Oil 
supplying  Conoco  gasoline  on  an  exchange 
basis)  without  benefit  of  a  written  contract 
or  agreement. 

WESO  Corporation  makes  all  of  Its  own 
distribution  decisions  and  does  all  of  Its  own 
customer  solicitation.  WESO  has  the  re¬ 
sponsibility  and  the  liability  for  any  credit 
extended  to  WESO’s  customers.  WESO  takes 
title  to  the  products  It  sMls  and  bears  the 
risk  of  Ices.  WESO  Is  responsible  for  and 
does  Invoice  Its  customers  for  product  de¬ 
livered. 

WESO  neither  owns  nor  operates  bulk  ter¬ 
minal  facilities  or  trucks  and  transports. 
WESO  maintains  only  a  small  staff  of  sales 
and  office  personnel  to  arrange  delivery  and 
complete  all  transactions. 

All  operating  decisions  are  strictly  made  by 
WESO  alone. 

I88I7B 

The  Issue  pre.sented  for  Interpretation  Is 
whether  WESO  (grating  as  described  above 
qualifies  as  a  wholesale  purchaser-reseller  as 
defined  In  10  CFR  211.61. 

INTESPaXTATION 

It  Is  our  opinion  that  the  WESO  Corpora¬ 
tion  to  the  extent  that  It  sells  and  distributes 
allocated  products  under  the  circumstances 
set  forth  above  qualifies  as  a  wholesale  pur¬ 
chaser-reseller  as  defined  In  f  211A1  of  the 
Mandatory  Petroleum  Allocation  Regulations. 

A  wholesale  purchaser-reseller  Is  defined 
In  10  CFR  I  211.51  as  "any  firm  which  pur¬ 
chases,  receives  through  transfer,  or  other¬ 
wise  obtains  (as  by  consignment)  an  allo¬ 
cated  product  and  resells  or  otherwise  trans¬ 
fers  It  to  other  purchasers  without  substan¬ 
tially  changing  Its  form.” 

FEA  Ruling  1975-8  further  clarifies  the 
definltlmi  of  wholesale  purchaser-reseller  by 
highlighting  elements  which  when  present 
qualify  the  firm  as  a  wholesale  purchaser- 
reseller  even  In  cases  where  the  firm  does  not 
take  title  to  the  product.  Itullng  1975-8 
recognizes  that  some  relationships  exist 
wherein  a  firm  functions  as  a  "Jobber"  with¬ 
out  actually  having  that  name.  The  deter¬ 
mining  feature  Is  function.  Thus,  firms 
“which  have  a  substantial  degree  of  <^>era- 
tlonal  independence  In  the  conduct  of  their 
business  of  transfer  and  sale  of  a  supplier’s 
products  (rather  than  merely  providing  a 
distribution  service  between  a  supplier  and 
the  suppliers  customers  or  functioning  like 
an  employee  of  the  supplier)  fully  qiudlfy  as 
wholesale  purchaser-resellers  and  are  subject 
to  the  same  benefits  and  obligations  ot  the 
allocation  program  which  apply  to  Jobbers." 
FEA  Riding  1976-8. 

Ruling  1975-8  also  provides  that:  "(a  firm] 
which  operates  In  the  same  manner  as  an  In¬ 
dependent  Jobber,  and  thereby  qualifies  as  a 


wholesale  purchaser-reseller,  srlll  generally 
have  most  (but  not  necessarUy  aU)  of  the 
following  characteristics:  (a)  appropriate  fa¬ 
culties  and  equipment  for  the  conduct  of  the 
business  of  — mng  and  distributing  its  sup¬ 
plier’s  products;  (b)  responsibility.  Inde¬ 
pendent  of  Its  suppUer,  for  Its  Internal  finan¬ 
cial  management  and  physical  and  adminis¬ 
trative  operation;  (c)  re^nslbUlty  to  lU 
supplier  and  others  for  expenses  and  llabUl- 
tles  arising  from  and  connected  with  the 
business  of  transfer  and  sale  of  Its  suppliers 
products;  and  (d)  Independent  control  over 
the  disposition  of  the  allocated  product.  In¬ 
cluding  the  right  to  enter  Into  and  terminate 
relationships  with  customers  rather  than 
solely  being  restricted  to  distributing  prod¬ 
uct  to  customers  designated  by  the  supplier." 

The  only  element  of  these  criteria  which 
WE80  does  not  meet  is  that  of  having  the 
physical  faculties  for  handling  the  products. 

But,  the  concept  of  wholesale  purchaser- 
reseller  envisions  an  entity  having  more  than 
limited  physical  contreU  over  the  distribution 
of  product.  WESO  exercises  direct  control 
over  the  Inventory,  pricing,  and  solicitation 
and  selection  of  customers.  WESO  takes  and 
retains  title  to  the  product  imtll  sold  and 
nuUntalns  total  responsibility  for  and  11- 
abllMy  ftom  the  extension  of  credit  and  the 
billing  of  customers. 

WESO  does  not  own.  operate,  or  maintain 
any  of  the  physical  equipment  or  facilities 
necessary  for  Its  distribution  of  product. 
However,  WESO  has  complete  operational 
control  on  a  day-to-day  basis  of  the  entire 
distribution  mechanisms,  financial  Judg¬ 
ments,  and  business  transactions. 

On  the  basis  of  the  above  facts  it  is,  accord¬ 
ingly.  our  opinion  that  WESO  Corporation  is 
a  wholesale  purchaser-reseller  as  defined  in 
10  CFR  I  211.61,  as  clarified  In  FEA  Ruling 
1975-8. 

iNTXaPBETATlON  1975 - 81 

To:  Simmons  OU  Corp. 

Date:  June  17, 1975. 

Rule*  Interpreted:  SS  211.11.  211.106,  Ruling 

1974-3. 

Code:  OCR  (IX) — AI — “New"  Motor  Gasoline 

Retail  Sales  Outlet. 

The  following  is  In  response  to  your  May 
23.  1976  request  for  Interpretation  regarding 
whether  a  retaU  sales  outlet  recently  pur¬ 
chased  and  rebuilt  by  Simmons  OU  Corpora¬ 
tion  (Simmons)  is  qualified  for  treatment  as 
a  new  statlcm. 

The  following  sununary  of  your  submis¬ 
sions  is  the  factual  basis  for  this  interpreta¬ 
tion.  On  or  about  September  10,  1974,  Sim¬ 
mons  purchaked  a  retaU  sales  outlet  located 
at  2810  E.  BeU  Road,  Phoenix,  Arizona.  This 
faclUty  was  being  supplied  by  Powerlne  OU 
Company  with  an  average  noonthly  volume 
of  approximately  16,000  gallons  of  motor  gas¬ 
oline.  The  station  was  a  self-service  operation 
providing  coin-operated  dispensing  faculties. 
For  a  short  period  of  time,  Sinunons  operated 
the  station  In  substantially  the  same  manner 
as  the  previous  operator.  The  station  was 
then  closed  for  a  30-45  day  period  at  which 
time  the  facilities  were  demolished  and  a  new 
station  facility  was  erected  to  provide  full- 
service  as  opposed  to  self-service  dispensing. 
In  addition,  new  tanks  were  Installed,  several 
additional  service  Islands  were  constructed 
and  the  station  groimds  were  completely  re¬ 
paved  and  landscaped.  Since  Simmons  In¬ 
tended  to  market  Oulf  product,  Oulf  signs 
were  erected  and  exterior  Oulf  decals  were 
applied  to  station  and  pump  facllltlee.  The 
ccmstruction  and  rebuilding  of  the  station 
faculties  required  a  total  Investment  of  ap¬ 
proximately  xxxxxx  to  xxxxxx. 

Under  the  Mandatory  Petroleum  AUocatlon 
Reg\ilatlons.  no  express  guidelines  are  pro- 
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RULES  AND  REGULATIONS 


Tided  to  determine  what  constitutes  a  new 
business.  Qenerally.  retail  sales  outlet  oper¬ 
ators  are  entitled  to  allocations  as  long  as  an 
ongoing  business  Is  maintained.  (311.11)  In 
addition.  It  Is  clear  once  a  retail  sales  outlet 
operator  ceases  to  maintain  an  ongoing  busi¬ 
ness  by  vacating  a  site  and  not  relocating 
elsewhere,  the  right  to  an  allocation  Is  re¬ 
linquished.  (211.106)  Between  the  spectrum 
of  a  continually  unchanged  (^ration  and 
the  actual  vacating  of  a  site,  a  number  of  al¬ 
terations  in  marketing  method  and/or  oper¬ 
ating  facilities  may  occur. 

Often,  such  modifications  evidence  new 
business  Intentions.  The  difficult  question 
and  the  question  presented  In  this  request. 
Is  what.  If  any,  modification  in  marketing 
method  and  station  facilities  will  constitute 
the  creation  of  a  new  business.  Simmons,  in 
Initially  (grating  the  station  site  in  the 
same  manner  as  the  previous  operator,  In 
effect,  maintained  the  same  ongoing  business 
that  had  historically  been  maintained  on 
that  site.  Ptor  that  reason,  the  allocation  of 
the  previous  operator  transferred  to  Sim¬ 
mons  pursuant  to  10  CFR  211.106(e).  Sim¬ 
mons  then  completely  demolished  the  exist¬ 
ing  facilities  and  constructed  new  facilities. 
At  this  Juncture,  the  question  Is  whether 
Simmons  must  keep  the  old  allocation  or 
may  Simmons  be  treated  as  a  new  business 
with  the  opportunity  to  apply  for  a  new  sup¬ 
plier  and  the  assignment  of  a  different  base 
period  volume. 

Simmons’  case  Is  analogous  to  an  existing 
reseller  desiring  to  expand  operations  by 
alteration  of  facility  and  marketing  methods. 
This  situation  Is  slightly  different  from  the 
case  where  an  operator  vacates  and  a  new  op¬ 
erator  rebuilds  the  existing  station.  The  Is¬ 
sue  In  this  latter  case  Is  whether  the  exist¬ 
ing  allocation  is  transferred,  thereby  limiting 
the  gallonage  available  to  the  new  operator. 
It  presents  slightly  different  considerations 
from  the  case  at  hand.  In  Simmons’  case,  the 
transfer  had  clearly  occurred.  Simmons  Is 
now  limited  by  It’s  own  allocation.  However, 
the  main  question  presented  Is  the  same: 
may  an  operator  relinquish  Its  entitlement 
based  on  changes  In  Its  business  to  qualify 
for  new,  reseller  treatment. 

An  allocation  entitlement  has  multi-facet¬ 
ed  regulatory  purposes.  Its  main  function 
Is  to  assure  to  a  reseller  an  equitable  share 
of  a  scarce  petroleum  product.  Indirectly,  an 
entitlement  also  assures  equitable  distribu¬ 
tion  to  a  particular  market  area.  Moreover, 
a  particular  reseller’s  right  to  receive  an  allo¬ 
cation  is  based,  to  a  degree,  on  Its  ability  to 
maintain  Its  distribution  function.  When  an 
individual  ceases  doing  business,  l.e.,  when 
the  distribution  function  Is  no  longer  main¬ 
tained,  the  entitlement  must  be  re¬ 
linquished.  (211.11,  FEO  Ruling  1974-3.) 

When  modifications  of  a  business  occur, 
arguably,  the  distribution  funbtlon  Is  also 
changed.  Under  such  circumstances,  the 
basis  for  maintaining  the  same  entitlement 
may  not  exist,  and  the  right  to  the  entitle¬ 
ment  of  the  old  business  should  be  relln- 
qulshable.  The  reseller  should  be  eligible  for 
a  new  entitlement. 

Up  until  the  present  time,  however,  all  re¬ 
tail  sales  outlets  have  generally  been  viewed 
as  carrying  out  the  same  distributional  func¬ 
tion.  All  outlets  generally  retail  product  to 
end-users.  ’Therefore,  under  this  viewpoint, 
as  long  as  retailing  to  end-users  occvirs,  the 
fact  that  a  particular  retailer  changes  mar¬ 
keting  methods  or  modifies  station  facilities 
Is  Irrelevant.  Its  distribution  function,  and 
therefore  its  right  to  an  allocation,  remain 
the  same. 

Although  In  the  abstract  this  sounds  fine. 
In  reality.  In  order  to  assure  not  only  equita¬ 
ble  distribution  to  the  retailer,  but  to  the 


market  area,  each  particular  retail  sales  out¬ 
let  must  be  viewed  In  Its  own  mai^et.  Limit¬ 
ing  a  site  to  its  1972  volumes  assures  equita¬ 
ble  distribution  to  the  market  only  as  long  as 
substantially  the  same  types  of  customers  in 
the  market  area  are  served  by  the  site.  Al¬ 
though  It  is  administratively  Impossible  to 
fairly  account  for  all  market  changes  or  dis¬ 
tributional  changes  by  particular  resellers, 
there  are  certain  marketing  respon.ses  which 
indicate  functional  changes  by  retail  sales 
outlets.  Substantial  Investment  for  facility 
alterations  with  the  object  of  changing  mar¬ 
keting  methods  strongly  evidences  not  only 
the  Intent  of  the  retailer  to  market  to  either 
a  substantially  augmented  or  different  group 
of  customers,  but  the  likelihood  of  that  oc¬ 
curring  Is  substantial.  Tlie  retailer  In  this 
instance  Is  analogous  to  a  new  market  entry, 
and  unless  he  is  given  similar  treatment. 
Inequities  will  occur.  Thus,  these  retailers 
should  be  treated  like  new  market  entries 
and  be  allowed  to  apply  as  new  stations. 

Applying  these  principles  and  based  on  the 
Information  submitted  by  Simmons  Oil 
Company  showing  that  substantial  altera¬ 
tions  were  made  to  their  site  as  a-ell  as  to 
their  marketing  methods,  new  station  treat¬ 
ment  Is  appropriate. 

Interpretation  1975—62 
To:  Boron  Oil  Co. 

Date:  July  24,  1975. 

Rules  Interpreted:  |§  210.62(a),  211.9,  Rul¬ 
ing  1974r-3. 

Code  OCR(V) — Al — Normal  Business  Prac¬ 
tices. 

’This  is  In  response  to  your  January  28, 
1975  request  for  Interpretation  on  behalf  of 
Boron  Oil  Company  (Boron)  concerning  the 
use  of  brand  and  trademark  under  10  CFR 
§§  210.62(a),  211.9,  and  FEA  Ruling  i974-3. 

FACTS 

Boron  is  a  wholly  owned  subsidiary  of  The 
Standard  Oil  Company  (Ohio)  which  mar¬ 
kets  petroleum  products  In  the  State  of 
Michigan.  From  November  1,  1969  to  October 
31,  1974  Boron  sold  gasoline  to  Webb's  Dia¬ 
mond  Oil  Company  (Webb).  Webb  is  a 
wholesale  purchaser-reseller  who  resells  gaso¬ 
line  to  some  15  retail  sales  outlets.  Among 
them  Is  William  Van  Ooteghen  d /b,'a  Bill's 
Super  Service  (Van  Ooteghen)  at  2929  Cen¬ 
ter  Road,  Essex vllle,  Michigan.  The  sales  from 
Boron  to  Webb  were  made  pursuant  to  a 
Products  Agreement  dated  November  1.  1969. 
This  said  “products  agreement’’  authorized 
Webb  to  use  the  “Boron”  trademark  in  mar¬ 
keting.  The  "Boron”  branded  signs  for  each 
location  were  leased  from  Boron  by  Webb. 
Boron  In  the  lei»e  to  Webb  reserved  the 
right  to  remove  the  sign  should  Webb  “cease 
to  be  a  Boron  Service  Jobber”. 

The  “products  agreement”  between  Boron 
and  Webb  was  terminated  at  the  end  of  a 
normal  term  on  October  31,  1974.  The  termi¬ 
nation  of  the  “product  agreement”  included 
the  simultaneous  withdrawal  of  authoriza¬ 
tion  to  use  the  Boron  trademark.  Since  the 
t«mlnatlon  of  the  “products  agreement”. 
Boron  has  continued  to  supply  Webb  with 
allocated  product. 

The  supply  agreement  between  Webb  and 
Van  Ooteghen  which  had  commenced  In 
1970  was  terminated  In  December,  1973.  Webb 
continues  to  supply  Van  Ooteghen  with  al¬ 
located  product.  At  the  time  of  the  termina¬ 
tion  of  the  agreement  between  Boron  and 
Webb,  Van  Ooteghen  was  notified  that  the 
B<HX>n  sign  and  credit  cards  would  no  longer 
be  auth<M*lzed.  Webb  offered  a  different  brand 
sign,  made  provisions  for  the  use  ot  a  dif¬ 
ferent  credit  card,  and  made  i^ropiiate 
adjustments  In  price  for  an  imbranded  prod¬ 
uct  pursuant  to  10  CFR  |  312.93. 


The  question  presented  for  Interpretation  . 
Is  whether  under  the  Regulations,  10  CFR  ^ 
if  310.62(a),  311.9  and  FEA  Ruling  1974-3 
tbe  change  In  the  “products  agreement:”  and 
subsequent  removal  of  the  brand  signs  Is 
permissible. 

INTERPRETATION 

It  is  the  contention  of  Van  Ooteghen  that 
the  removal  of  the  trademark  Boron  sign 
constitutes  a  change  in  normal  business 
practice  as  contrary  to  10  CFR  I  210.63(a) .  It 
Is  the  contention  of  Bmtm  and  of  Webb  that 
a  change  In  brand  Is  permissible  so  long  as 
the  basic  supply  relationship  is  not  altered. 

The  PEA  has  never  involved  Itself  In  the 
peripheral  contractual  relationships  sur¬ 
rounding  the  petroleum  Industry.  The  his¬ 
tory  and  comments  behind  the  various 
amendments  to  f  210.62(a)  have  never  pur¬ 
ported  to  Involve  questions  other  than  the 
maintenance  eff  the  basic  supply  relation¬ 
ship  carried  on  In  a  normal,  non-dlscrlmi- 
natory  manner.  The  Issue  of  trademark  and 
brand  have  not  come  Into  Issue  except  where 
they  are  used  to  vary  the  price  In  an  Illegal 
manner  or  to  result  In  a  discriminatory  prac¬ 
tice.  This  theory  is  reiterated  by  f  211.9(c) 
which  again  alms  at  the  maintenance  of  the 
supplier 'purchaser  relationship  regardless  of 
changes  In  ownership  or  brand.  Furthermore, 
there  Is  no  language  In  any  PEA  Ruling  In¬ 
cluding  Ruling  1974-3  which  requires  the 
maintenance  of  a  brand  name  or  trademark. 

Boron  has  made  the  appropriate  adjust¬ 
ments  In  price  and  service.  These  adjust¬ 
ments  are  only  those  made  to  be  in  keeping 
with  the  class  of  purchaser  requirements  of 
10  CFR  Part  212,  Subpart  E  necessary  for  the 
change  In  class  of  purchaser  In  which  Van 
Ooteghen  has  now  been  placed. 

Accordingly,  It  Is  our  Interpretation  that 
the  removal  of  the  Boron  brand  signs  and 
credit  cards  Is  of  Itself  not  contrary  to  the 
normal  business  practices  required  bv  10 
CFR  5  210.62(a). 

INTEEPRETATION  1975 - 63 

To:  Campbell  Oil  Co.,  Inc. 

Date:  July  24,  1975. 

Rules  Interpreted:  5«  210.61.  210.62(a),  212.31, 

Ruling  1975-2. 

Code:  OCR(Vn) — PI — Class  of  Purcha-ser, 

Retaliatory  Actions. 

On  behalf  of  the  Campbell  Oil  Company, 
Inc.  (Campbell)  of  Ames,  Iowa,  you  have  re¬ 
quested  an  Interpretation  as  to  whether  cer¬ 
tain  practices  Instituted  by  Texaco,  Inc. 
(Texaco)  In  May,  1974  are  prohibited  by  10 
CFR  210.61  and  10  CFR  210.62(a). 

FACTS 

Campbell  is  a  distributor  of  allocated  prod¬ 
ucts  for  Texaco.  In  addition  to  Its  bulk 
plant  in  Ames,  Iowa,  Campbell  also  operates 
a  retail  outlet  on  South  Duff  Avenue  (South 
Duff)  In  Ames,  Iowa.  Campbell  states  that 
prior  to  May,  1974  the  normal  business  prac¬ 
tice  was  for  Campbell  to  either  call  the 
Texaco  bulk  plant  In  Des  Moines.  Iowa  or 
a  common  carrier  for  a  transport  load  of 
motor  gasoline  for  d^lvery  to  South  Duff. 

If  the  call  was  made  to  Texaco  In  Des  Moines, 
the  personnel  there  would  call  a  common 
carrier  to  have  the  product  delivered  to 
South  Duff.  The  common  carrier  had  the 
requisite  permits  to  allow  It  to  deliver  the 
product  directly  Into  South  Duff’s  storage 
tanks.  All  transportation  costs  were  borne 
by  Texaco. 

Campbell  further  states  that  all  other 
deliveries  of  motor  gasoline  whether  by 
common  carrier  or  Texaco  transporter  ware 
to  Its  Ames  bulk  plant.  On  a  few  occasloos 
Campbell  would  haul  product  firom  Its  bulk 
plant  to  South  Duff  at  Its  own  expense.  Thla 
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was  done  elthw  when  someone  forgot  to 
order  a  transport  load  or  when  a  commcm 
carrier  was  unavailable  for  Immediate  de¬ 
livery.  Time  was  of  the  essence  In  wder 
to  prevent  South  Dtifl  from  exhausting  Its 
supply.  Both  Texaco  and  Campbell  are  agreed 
that  Texaco  transporters  do  not  have  per¬ 
mits  which  allow  them  to  deliver  Into  a 
retail  outlet’s  storage  tanks. 

Campbell  further  states  that  Texaco  noti¬ 
fied  It  In  May,  1974  that,  as  a  result  of  newly 
instituted  procedures,  Texaco  would  better 
utilize  Its  transporters  tor  the  delivery  of 
products.  This  new  policy  had  the  effect  of 

( 1 )  a  decrease  In  the  use  of  oommon  carriers, 

(2)  more  deliveries  directly  to  the  Ames  bulk 
plant,  (3)  leas  product  delivered  directly  to 
South  Duff  by  common  carrier  at  Texaco's 
expense,  (4)  more  back -hauling  by  Campbell 
from  Its  bulk  plant  to  South  Duff  which  In¬ 
creased  lie  expenses  substantially,  and  (6) 
termination  of  Campbell's  ability  to  call  Tex¬ 
aco  or  a  common  carrier  whenever  It  needed 
product  delivered  to  South  Duff. 

Texaco  states  that  Its  practice  from  1073 
to  date  has  been  to  make  as  many  deliveries 
as  possible  by  company  truck  and  to  utUlne 
the  oommon  carrier  only  when  a  company 
truck  was  unable '  to  make  the  delivery. 
Texaco  further  states  that  there  has  been 
no  modification  of  its  normal  business  prac¬ 
tice  In  not  delivering  directly  to  South  Duff, 
but  only  to  Campbell’s  bulk  plant.  Even 
though  Texaco  concedes  that  a  common  car¬ 
rier  may  have  delivered  product  directly  to 
South  Duff  and  that  such  product  diversion 
may  have  been  ordered  by  its  employees  In 
Des  Moines,  Texaco  maintains  that  neither 
Campbell  nor  Its  Des  Moines  en^iloyees  had 
authority  to  order  the  product  to  be  de¬ 
livered  directly  to  South  Duff,  and  that 
said  delivery  was  made  only  when  a  com¬ 
pany  truck  was  unavailable  to  make  delivery. 

Data  received  by  the  Federal  Energy  Ad¬ 
ministration  (FBA)  Indicate  that,  notwl^- 
standlng  the  Distribute  Agreement  between 
Texaco  and  Campbell  as  to  product  delivery, 
the  practice  from  1973  to  May,  1974  was  tor 
either  Campbell  -or  employees  of  Texaco  to 
call  and  to  direct  a  common  carrier  to  de¬ 
liver  gasoline  directly  to  South  Duff  with 
Texaco  bearing  the  frelght-ln  costs.  Even 
though  the  Information  further  revealed  that 
Campbell  did  haul  gasoline  from  Its  bulk 
plant  to  South  Duff  at  Its  own  expense,  the 
volume  was  Insignificant  In  comparison  to 
the  volumes  delivered  by  common  carrier. 
The  back-hauling  occurred  only  when  a  com¬ 
mon  carrier  could  not  be  notified  In  time  for 
a  transport  load  of  gasoline  to  be  delivered 
In  order  to  prevent  South  Duff  from  running 
out  of  product.  Even  though  Texaco  asserts 
that  Its  practice  was  and  Is  to  deliver  prod¬ 
uct  by  company  truck.  If  possible,  and  to 
place  orders  In  excess  of  Its  capability  to 
handle  with  common  carriers,  this  practice 
was  not  followed  with  respect  to  South  Duff. 

iNTZRparrATioN 

The  FEA  Price  Regulations,  provide  that 
a  refiner  such  as  Texaco  in  Its  capacity  as 
Campbell's  supplier  may  not  charge  a  price 
for  a  covered  product  arhlch  exceeds  the 
weighted  average  price  at  which  the  product 
was  lawfully  sold  by  the  seller  In  transac¬ 
tions  with  the  class  of  purchaser  involved 
on  May  15,  1973,  plus  an  amoimt  which  re¬ 
flects  increased  costs.  10  CFR  313.83.  "Class 
of  purchaser"  Is  defined  In  10  cnt  313.31  to 
mean  “purchasers  *  *  *  to  whom  a  person 
has  charged  a  comparable  price  for  a  com¬ 
parable  property  pursuant  to  customary  price 
differentials  between  those  purchasers  and 
other  purchasers.**  “Customary  price  differ¬ 
ential’*  as  defined  In  that  same  section.  "In¬ 
cludes  a  price  distinction  baaed  on  a  dls- 
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count,  allowance,  add-on.  premium,  and  an 
extra  based  on  a  dlfferenos  In  voliuns.  grade, 
quality,  or  looatton  or  type  of  purchaser,  or 
a  term  or  condiHon  of  sole  or  delivery."  (Em¬ 
phasis  added) . 

As  stated  la  mA  Ruling  1975-3,  the  pri¬ 
mary  function  of  the  "class  of  purcbaaer" 
principle  is  to  maintain  the  price  differentials 
which  existed  on  May  16,  1973  between 
groups  of  purchasers  which  were  not  simi¬ 
larly  situated  then  and  are  not  now  similarly 
situated. 

FEA  Ruling  1975-3  discusses  In  detail  the 
manner  In  which  membership  In  a  particu¬ 
lar  class  of  purchaser  Is  determined  for  pur¬ 
poses  of  the  FEA  Price  Regulations.  As  stated 
m  that  nUing; 

A  firm  may,  for  example,  make  its  product 
available  to  scune  customers  cm  a  delivered 
basis  and  to  others  at  its  terminal.  Such  a 
difference  In  the  terms  of  sale  to  otherwise 
Indistinguishable  purchasers  would  serve  as 
the  basis  for  a  customary  price  differential 
between  groups  of  pcircmasers  and  thereby 
establish  separate  classes  of  purchasers. 

Acccmdlng  to  the  facts  presented  by  Camp- 
beH's  request  for  InterjMetatlon  and  the  cri¬ 
teria  stated  In  Ruling  1975-3,  Campbell  is 
clearly  a  member  of  that  class  ot  purchaser 
which  on  May  15,  1973  received  prc^uct  at  a 
delivered  price  which  lncl\ided  the  cost  of 
transportatlcm.  The  Information  submitted 
shows  that,  despite  the  absence  of  a  term 
in  the  contract  qiedfically  providing  there¬ 
for,  the  South  Duff  outlet  received  product 
at  a  delivered  price.  Although  there  were  oc¬ 
casional  deliveries  by  Campbell  from  the 
Ames  bulk  plant  to  South  Duff,  these  dtilv- 
erles  were  apparently  at  CampMl’s  <q;>tl(m. 
The  preponderance  of  the  product  delivered 
to  South  Duff  was  so  delivered  by  oonunon 
carrier  at  Texaco’s  mcpenee. 

Therefore.  It  la  our  InterpretatUm  ot  TSA. 
regulations  that  CampbMl,  particularly  with 
regard  to  the  South  Duff  outlet,  beloDgs  to 
the  class  of  purchaser  for  which  the  terms 
and  conditions  of  sale  reflect  a  {nice  which 
Is  determined  <m  a  dellvMOd  product  basU. 
Membership  in  this  class  may  not  be  and 
the  terms  and  conditions  cff  sale  and  delivery 
may  not  be  unilaterally  changed  by  either 
Texaco  or  CampbelL  This  Interpretation  Is 
based  upon  the  presumed  validity  of  the 
statements,  allegations  and  documentary  ma¬ 
terial  submitted  to  FBA  for  Its  resolution  In 
this  matter. 

The  FEA  has  also  concluded  from  the  evi¬ 
dence  before  It  that  no  “retaliatory  action,** 
as  that  term  is  defined  In  10  CFR  310.61,  was 
undertaken  In  this  matter.  Section  310.61  pro¬ 
vides  In  part  that: 

No  firm  Including  an  Individual  may  take 
retaliatory  action  against  any  other  firm 
(Including  an  Individual)  that  files  or  mani¬ 
fests  an  intent  to  file  a  complaint  of  alleged 
violation  of,  or  that  othmwlee  exercises  any 
rights  conferred  by  the  Act,  any  provisions  of 
this  part,  or  any  order  Issued  under  this 
Chapter. 

Retaliatory  action  as  cmitemplated  by  that 
section  must  be  against  a  firm  for  the  exercise 
of  rights  under  FBA  regulations,  and  there 
has  been  no  Information  submitted  to  sup¬ 
port  this  interpretation. 

iNTESPaXTATION  1975 — 64 
To.  Derby  Refining  Oo. 

Date.'  August  4. 1975. 

Rule  Interpreted:  i  212.93(b)  (1)  (Iv) . 

Code:  OCR(VII) — FT — Onoe-A-Month  Rule. 

This  is  In  response  to  your  request  for  In¬ 
terpretation  on  behalf  of  the  Derby  Refining 
Company  concerning  the  operational  effect 
of  Section  212.93(b)  (1)  (tv) . 
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FACTS 

You  have  asked,  what  price  adjustments 
If  any,  are  permissible  to  a  retailer  of  motor 
gasoline  under  Section  213.93(b)  (1)  (Iv) .  You 
have  also  asked,  what  constitutes  a  price  In¬ 
crease  to  reflect  a  change  In  amount  of  In¬ 
creased  costs  which  may  only  be  made  once 
In  a  calendar  m<mtb  according  to  Section 
312.93(b)  (1)  (Iv).  It  Is  FEA's  assumption 
pursuant  to  our  meeting  on  May  16, 1975  that 
these  questions  relate  only  to  there  being  one 
supplier  and  one  product  cost  price  Increase 
per  month. 

INTXRPRXTATION 

The  price  rule  of  10  CFR  212.93(a)  which 
Is  applicable  to  resellers,  reseller-retailers, 
and  retailers  (Section  313.91)  states: 

A  seller  may  not  charge  a  price  for  any  Item 
subject  to  this  subpart  which  exceeds  the 
weighted  average  price  at  which  the  Item 
was  lawfully  priced  by  the  seller  In  transac¬ 
tions  with  the  dasB  of  purchaser  concerned 
on  May  15,  1973,  plus  an  amount  which  re¬ 
flects  on  a  doUar-for-dollar  basis,  increased 
costs  of  the  Item. 

Seotloti313fi3(b)(l)(lv)  states: 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section: 

*  *  *  (Iv)  A  sdlar  may  adjust  Its  sell¬ 
ing  price  for  an  Item  at  any  time  to  an 
amount  that  Is  equal  to  or  leas  than  the  sell¬ 
ing  price  permitted  tmder  this  Subpart,  ex¬ 
cept  that  a  price  Increase  to  reflect  a  change 
of  amount  of  Increased  costs  may  not  be 
made  mme  than  once  In  any  calendar  month, 
but  may  be  made  on  any  day  during  that 
month. 

The  once-a-month  rule  was  written  during 
the  embargo  period  on  the  assumption  that 
a  readier  would  be  at  his  maximum  lawful 
price  at  all  times.  One  of  Its  objectives  was 
to  dday  the  Imposition  on  consvuners  of 
higher  prices  occasioned  by  product  cost  In¬ 
creases.  These  conditions  no  longer  exist. 

The  Issue  under  current  market  conditions 
Is  whether  the  dealer’s  selling  price  Is  at  or 
below  his  maximum  lawful  price.  Based  on 
the  assumption  that  a  reseller  has  only  one 
supplier  who  passes  through  one  product  cost 
price  Increase  per  month,  the  rule  does  not 
limit  a  reseller  as  to  the  number  of  times  be 
may  raise  or  lower  bis  price,  so  long  as  he 
does  not  charge  a  price  in  excess  of  the  maxi¬ 
mum  lawful  price. 

iNTxapaxTATioK  1975 — 65 
To;  Dollar  Rent-A-Car  Systems 
Date:  August  13,  1975. 

Rules  Interpreted:  {1311.51,  311.108. 

Code:  'aCR(nC) — AI — Passenger  Transporta¬ 
tion  Services. 

This  is  In  response  to  your  June  3,  1976, 
letter  requesting  an  Interpretatlcm  of  “pas- 
senger  tranqxytatlon  ssrvloes’’  as  defined  In 
10  CFR  211fil  (copy  enclosed)  of  the  Man¬ 
datory  Petroleiun  Allocation  Regulations  as 
applied  to  the  car  rental  Industry.  You  have 
asked  whether  Dollar  Rent-A-Car  Systems 
(Dollar)  can  be  considered  a  passenger 
transportation  service  under  our  regulations, 
and  thus  be  entitled  to  an  allocation  level  of 
100  percent  of  current  requirements  for  allo¬ 
cated  products  purchased  from  your  base 
period  svq>pll6r,  Atlantic  Richfield  Company, 
In  accordance  with  10  CFR  311.103(c)  (1)  (v). 

In  yoiir  June  3  letter,  and  In  sube^uent 
phone  conservations  and  a  meeting  with  As¬ 
sistant  Counsel  Steven  Waterson,  July  24, 
you  Indicated  that.  In  your  company’s 
method  of  operation,  all  cars  are  Initially 
rented  with  a  full  tank  of  gasoline.  The  price 
of  the  gasoline  Is  comparable  to,  or  lower 
than,  retail  sales  outlets.  Yotir  storage  fa¬ 
cilities  are  not  used  as  a  retail  sales  outlet, 
and  the  firm  does  not  rely  on  gasoline  sales 
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M  a  profit  Item,  but  rather  as  a  convenience 
to  the  rental  customer. 

The  storage  facility  located  near  Los  An¬ 
geles  International  Airport  Is  the  primary 
subject  of  this  request.  The  fieet  serviced  by 
that  facility  has  doubled  diudng  the  past 
year,  bvislness  volume  has  Increased  almost 
200  percent  during  that  same  period,  and  a 
large  percentage  of  your  customers  at  that 
facility  are  Federal  and  State  government 
employees. 

You  believe  that  Dollar  Is  entitled  to  fa¬ 
vored  treatment  imder  10  C^R  211.103  be¬ 
cause  yo\ir 

“•  •  •  service  resxilts  In  an  overall  savings 
of  fuel  In  that  It  allows  businessmen  (sic) 
to  leave  his  own  car  at  home  and  use  mass 
transit  syst«ns  for  most  of  his  Journey, 
therefore  using  the  rental  car  for  only  the 
last  portlcm  consequently,  the  rental  ear 
provides  an  alternative  means  for  using  fuel 
supplies  which  Is  mcHre  efficient  and  more 
economical.” 

The  Issue,  therefore.  Is  whether  a  ear 
rental  service,  serving  the  public  primarily 
at  major  UB.  airports,  making  Its  vehicles 
available  for  rental  on  a  dally  or  weekly 
basis  and  being  a  wholesale  ptirchaser  with 
a  base  period  allocation  entitlement  and 
base  period  supplier.  Is  entitled  to  one  hun¬ 
dred  percent  (100  percent)  of  current  needs 
(subject  to  stq>pller’s  allocation  fraction)  as 
a  public  transportation  servloe  under  cur¬ 
rent  FEA  regulations. 

We  conclude  that  the  definition  of  public 
transportation  services  as  set  forth  In  10 
CFR  211fil  does  not  Include  oar  rental  agen¬ 
cies,  used  for  private  (q>eration  by  Individ¬ 
uals,  regardless  of  the  actual  period  oi  rental 
or  purpose. 

Section  311.108(c)  (1)  (V),  which  provides 
that  passenger  trazisixMrtatlon  services  shall 
be  entitled  to  one  hundred  percent  (100  per¬ 
cent)  of  current  requirements  reduced  by 
the  application  of  the  allocation  fraction.  Is 
dependent  on  subsection  (a)  of  that  sectlcm. 
Section  ail.l03(a)  sUtes  that 
”The  allocation  levels  listed  In  this  section 
only  apply  to  allocations  made  by  supplier 
to  end-users  which  are  bulk  purchasers  and 
to  wholesale  purchaser-consumers.” 

Dollar  Is  not  a  wholesale  purchaser-con¬ 
sumer,  but  rather  a  wholesale  purchaser- 
reseller,  since  the  ultimate  consumer  of  the 
allocated  product  received  from  Dollar’s  sup¬ 
plier  Is  the  lessee  of  the  vehicle.  The  provi¬ 
sions  of  Section  211.103(a)  through  (d)  do 
not  apply  to  wholesale  pui^aser-resellere. 

INTEBFRETATION  1975 - 66 

To;  DeBlols  OU  Co. 

Date:  August  15, 1975. 

Rules  Interpreted:  Rulings  1974-17,  1974-18, 
1975-2. 

Code:  GCR(I) — ^PI — Customary  Discounts. 

This  Is  in  response  to  your  correspondence 
of  June  4,  1975,  requesting  an  Interpretation 
of  FEA  Rulings  1974-17,  1974-18,  and  1975-2, 
as  they  apply  to  the  reinstatement  of  co’taln 
price  allowances  discontinued  by  your  sup¬ 
plier  prior  to  May  15,  1978. 

FACTS 

According  ^  the  facts  presented  In  your 
request,  DeBlols  Oil  Company  has  purchased 
fuel  oil  and  kerosene  from  the  Atlantic  Rich¬ 
field  Company  since  1971.  Diuing  part  of  1971 
and  all  of  1972,  Atlantic  Richfield  granted 
discounts  to  DeBlols  Oil,  which  totalled  $.008 
per  gallon  below  the  posted  tank  car  prices. 
Atlantic  Richfield  completely  removed  these 
discounts  by  January  20, 1973. 

nsci; 

The  Issue  presented  for  Interpretation  Is 
whether  FEA  Rulings  1974-17,  1974-18,  and 


1975-2  provide  for  the  relnstatemrat  of  "cus¬ 
tomary  discounts”  that  were  discontinued 
between  January  1,  1973,  and  May  15,  1973. 

UrmPSETATION 

FEA  RuUngs  1974-17,  1974-18,  and  1975-2 
do  not  allow  for  the  relnstltutlon  of  price  al¬ 
lowances  not  In  effect  on  May  15,  1973.  These 
Rulings  merely  clarify  the  application  of  the 
"class  of  purchaser”  concept,  as  It  relates  to 
the  applicable  price  rules.  A  refiner's  current 
iwRTimiim  price  Is  the  price  charged  on  May 
15, 1973,  plus  certain  allowable  pass-throughs 
for  increased  iwoduct  and  non-product  costs. 
The  May  15,  1973  price  is  d^ned  as  "•  •  • 
the  weighted  average  price  at  which  the  Item 
was  lawfully  priced  In  transactions  with  the 
class  of  purchaser  concerned  on  Map  15, 1973 
•  •  (10  CFR  813.82(b)).  (Emphasis 

added). 

The  entire  dlaciis8l<m  of  discounts  In  the 
FEA  Rulings  refm  only  to  those  discounts 
that  were  actually  In  effect  on  May  15,  1978. 
Although  It  may  be  usefid  to  examine  the 
historic  basis  of  May  15,  1973,  discounts  in 
order  to  determine  whether  the  discount 
should  be  characterized  as  "customary"  or 
"competitive”,  there  Is  no  Indication  that 
customary  discounts  that  were  discontinued 
prior  to  May  15,  1973,  shotild  be  considered 
In  the  determination  of  ctirrent  selling  prices. 

The  Emergency  Petroleum  Allocation  Act 
of  1978  (EPAA)  Is  the  enabling  legislation 
under  which  the  Mandatory  Petroleum  Pric¬ 
ing  Regulations  (10  CFR  Part  212)  were 
promulgated.  Section  4(b)  (2)  (B)  of  the 
EPAA  q>eclfies  that  the  {Hieing  regulations 
should  provide  for  "the  use  of  the  same  date 
In  the  computation  of  mark-up,  margin  and 
posted  price  fox  aU  marketers  or  distributors 
crude  on,  residual  fuel  and  refined  petro¬ 
leum  products  at  all  levels  of  maiicetlng  and 
distribution”.  Prices  In  effect  on  May  15, 1973, 
form  the  basis  of  the  pricing  regulations,  anrf 
nothing  In  FEA  Rulings  1974-17.  1974-18,  or 
1975-2  provides  for  the  reinstatement  of  dis¬ 
counts  terminated  prior  to  that  date. 

IirmuntRATiON  1976 — 67 

To:  William  6.  Bronson;  Carl  Carter  Agency, 
Inc4  Dyer  OU  Servloe;  •  Golden  OU  O04 
Charles  Harrison;  James  A.  Hauer;  Herman 
F.  Shields.* 

Date:  October  10, 1975. 

Rules  Interpreted:  i  811.51,  Rtillng  1975-8. 
Code:  aCR(V) — A1 — Definition  of  Wholesale 
Purchaser-ReeeUer. 

Tour  request  to  the  General  Counsel  for 
InteriHetaitlon  has  now  been  forwarded  to 
this  office  for  req>onee.  You  are  requesting 
an  Interpretation  of  the  definition  "whole¬ 
sale  purchaser-reseller"  as  found  In  10  CFR 
i  211.51. 

FACTS 

We  understand  the  facta  upon  which  this 
interpretation  is  based  to  be  as  follows: 

You  distribute  Atlantic  Richfield  Company 
(ARCO)  products  under  the  terms  of  a  con¬ 
tract  dated  November  1,  1967,  between  your¬ 
self  (the  "Marketer")  and  ARCO  entitled 
"Atlantic  Richfield  Company  Marketer 
Agreement"  (Agreement).  ARCO  Is  the  suc¬ 
cessor  In  Interest  to  the  Sinclair  Refining 
Company. 

The  Agreement  provides  that  you  will  be  a 
"bailee  for  hire"  exc^t  as  enlarged  by  the 
terms  of  the  Agreement.  The  Agreement  es¬ 
tablishes  a  relationship  whereby  you,  Harri¬ 
son,  the  marketer,  receive  commissions  for 


*Note. — ^Thls  interpretation  was  Issued  to 
the  forenamed  Individuals  and  firms  In  sepa¬ 
rate  letters  dated  October  10.  1975,  the  texts 
of  which  were  Identical  except  that  the  date 
of  the  supply  contract  differed  In  most  cases. 


the  sale  and  deUvery  of  AROO  products,  title 
to  which  remains  with  ARCO  uniU  they  are 
sold. 

Although  ARCO  has  the  right  to  reject  any 
order  taken  by  the  Marketer,  you  have  ad¬ 
vised  us  that  you  solicit,  maintain,  and  serv¬ 
ice  all  customers  and  that  rarely,  If  ever, 
does  AROO  provide  you  with  customers  to 
service.  The  Marketer  may  not  make  credit 
sales  for  ARGO'S  account  without  ARCO's 
prior  consent.  Prior  to  the  imposition  of 
the  requirement  to  maintain  supplier/pur¬ 
chaser  relationships  under  the  Mandatory 
Petroleum  Allocation  Regtdatlons,  you  could 
terminate  relationships  with  customers  you 
served  without  AROO's  concurrence. 

The  Marketer  Is  required  to  bear  all  ex¬ 
penses  tar  "necessary  trtKks,  truck-tanks, 
naotlve  power,  drivers,  labor,  water,  light, 
power,  and  heat  •  •  •  draylng  (AROO’s) 
products  and  equipment  and  In  making 
sales,  dellveiies  and  collections.”  The  Mar¬ 
keter  Is  responsible  for  the  acts  of  Its  em¬ 
ployees  and  for  their  wages.  Including  all 
taxes  and  conhdbntlons  Imposed  by  Federal 
and  state  governments  upon  such  wage.s. 
Further,  you  agree  to  use  no  Improper  or 
Illegal  methods  in  soliciting  or  securing 
business  covered  by  the  Agreement  and  to 
“assist  (AROO)  generally  In  promoting  the 
successful  merchandising  of  Its  prod¬ 
ucts  •  • 

ARCO  owns  the  bulk  plant  from  which  you 
servloe  customers  although  no  rent  is 
charged  for  use  of  the  plant. 

XBsnx 

The  Issue  presented  for  lnterpretatlo:>  is 
whether  the  Marketer  opoating  as  described 
above  qualifies  as  a  wholesale  purchaser- 
reseller  as  defined  in  10  CFR  1211.51. 

ZmSaPEITATION 

It  Is  our  opinion  that  the  Marketer  to  the 
extent  that  It  sells  and  dlsU-ibutes  allocated 
prodticts  under  the  circumstances  set  fortli 
above  q\iallfies  as  a  vdiolesale  purchaser-rc- 
stiler  as  <Mlned  In  |  211.51  of  the  Mandatory 
Petroleum  Allocation  Regulations  and  clari¬ 
fied  by  FEA  Ruling  1975-8  (a  copy  of  which 
Is  wiclosed  for  youx  Information). 

Wholesale  purchaser-reseller  is  defined  in 
10  cm  i  211.51  as  "any  firm  which  pur¬ 
chases,  receives  through  transfer,  or  other¬ 
wise  obtains  (as  by  consignment)  an  allo¬ 
cated  product  and  resells  or  otherwise  trans¬ 
fers  It  to  other  purchasers  without  sub¬ 
stantially  changing  Its  form.” 

Ruling  1975-8  explains  that  the  phrase  "as 
by  consignment^  Is  Included  In  the  defini¬ 
tion  of  a  wholesale  purchaser-reseller  to 
make  clear  that  firms  which  Obtain  and  re¬ 
sell  or  otherwise  transfer  allocated  products 
are  not  automatically  excluded  from  the  def¬ 
inition  solely  on  the  ground  that  they  fail 
to  take  legal  title  to  the  product.  This  phrase 
explicitly  recognizes  the  fact  that  consign¬ 
ment  relationships  have  long  existed  in  the 
petroleiun  Industry  under  which  consignees 
perform  essentially  the  same  fimctlons  as 
Jobbers  and  that  such  consignees  should  be 
treated  under  the  allocation  regulations  In 
the  same  manner  as  Jobbers.  Therefore. 'those 
consignees  which  have  a  substantial  degree 
of  operational  Independence  in  the  conduct 
of  their  business  of  transfer  and  sale  of  a 
supplier’s  products  (rather  than  merely  pro¬ 
viding  a  distribution  service  between  a  sup¬ 
plier  and  the  supplier’s  customers  or  func¬ 
tioning  like  an  employee  of  the  supplier) 
fully  qualify  as  wholesale  purchaser-resellers 
and  are  subject  to  the  same  benefits  and 
obligations  of  the  allocation  program  which 
a{^ly  to  Jobbers. 

Ruling  1975-8  notes  that  there  are  at  least 
three  different  sttirnttons  In  the  petroleum 
Industry  In  which  firms  take  possession  of  al- 
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located  products  without  talcing  title  to  the 
product.  Only  In  those  sltuatloDS  where  a 
firm  recelTes  product  through  consignment 
and  Is  engaged  in  marketing  that  product  to 
the  consignee’s  customers,  acting  generally 
like  a  Jobber,  will  the  firm  qualify  as  a 
wholesale  purchaser-reseller. 

Thus,  according  to  the  ruling  a  consignee 
which  operates  In  the  same  maimer  as  an 
Independent  Jobber,  and  thereby  qualifies  as 
a  wholesale  purchaser-reseller,  will  generally 
have  most  (but  not  necessarily  all)  of  the 
following  characteristics;  (a)  appropriate  fa¬ 
cilities  and  equipment  for  conduct  of  the 
business  of  selling  and  distributing  Its  sup¬ 
plier’s  products:  (b)  responsibility  independ¬ 
ent  of  its  supplier,  for  its  internal  financial 
management  and  physical  and  administra¬ 
tive  operations;  (c)  responsibility  to  its  sup¬ 
plier  and  others  for  expenses  and  liabilities 
arising  from  and  connected  with  the  business 
of  transfer  and  sale  of  its  supplier’s  products; 
and  (d)  Independent  control  over  the  dis¬ 
position  of  the  allocated  product,  including 
the  right  to  enter  into  and  terminate  rela¬ 
tionships  with  customers  rather  than  being 
restricted  to  distributing  product  solely  to 
customers  designated  by  the  supplier. 

Under  the  factual  situation  described 
above,  you  retain  a' substantial  measure  of 
functional  autonomy  in  distributing  and 
selling  ARCO’s  products.  Although  you  must 
account  fully  to  ARCO  for  all  products  re¬ 
ceived,  and  such  products  must  be  sold  at  a 
price  fixed  by  ARCO,  you  are  fully  responsi¬ 
ble  for  all  aspects  of  conducting  the  busi¬ 
ness.  You  do  not  merely  provide  a  delivery 
service  for  A(X>  but  solicit  your  own  cus¬ 
tomers  which  purchase  the  products  which 
you  have  on  consignment  from  AR^O.  We 
understand  that  ARCO  may  disapprove  a 
new  cvtstomer  but  that  this  occurs  when  the 
price  offered  by  a  proposed  customer  is  not 
satisfactory  to  ARCO.  ARCO  provides  no 
equipment,  labor,  organizational  or  employee 
benefits  (such  as  social  security  contribu¬ 
tions),  although.  ARCO  provides  you  without 
charge  the  bulk  plant  from  which  you  with¬ 
draw  supplies.  We  do  not  believe  that  in  the 
context  of  the  foregoing  fact  situation 
ARCO’s  provision  of  the  bulk  plant  without 
charge  to  you  affects  yoiu*  status  as  a  whole¬ 
sale  purchaser-reseller.  Accordingly,  It  is  our 
opinion  that  you  are  a  wholesale  purchaser- 
reseller  as  defined  in  10  CFR  I  211.51  and  ex¬ 
plained  in  Ruling  1976-8. 

iNTnPXXTATION  1975 — 68 
To:  Mid-State  Oil  Co.,  Inc. 

Date:  October  lOt  1976. 

Rule  Interpreted:  I  211.51. 

Code:  OCR(V) — AI — Definition  of  Wliolesale 

Purchaser-Reseller. 

Your  request  to  the  General  Counsel  for 
Interpretatlcm  of  10  CFR  |  211.61  (wholesale 
purchaser-reseller)  has  now  been  forwarded 
to  this  office  for  response.  Your  request  con¬ 
cerns  your  status  under  the  above  cited 
regulation. 

FACTS 

We  understand  the  facts  upon  which  this 
interpretation  is  based  to  be  as  follows : 

You  distribute  Atlantic  Richfield  Company 
(ARCO)  products  und«  the  terms  of  a  ccm- 
tract  dated  March  8,  1974,  between  yourself 
and  Plrst-Mlss,  Inc.  entitled  "Contract  of 
Scde  of  Petroleum  Facllltiea  at  Minonk,  1111- 
nois’*,  (the"CcMitract"). 

The  Contract  provides  that  you.  Mid-State 
Oil  Company  (Fischer  Oil  Company),  of  Roa¬ 
noke,  Illinois  la  the  “buyer"  and  First-Miss, 
Inc.  is  the  “seller”  ot  allocated  petroleum 
products.  The  Contract  further  i»ovides  that 
the  buyer  will  purchase  speelfled  quantities 
oi  distillates  and  gascrilnes  at  a  specified 
price. 


Incorporated  by  reference  and  included  as 
part  of  the  Contract  Is  agreement  between 
Atlantic  Richfield  Company  (ARCO)  and 
Plrst-Mlss.  Inc.  dated  August  31, 1973,  (Agree¬ 
ment).  ’The  Agreement  provides  that  First- 
Miss.  Inc.  Is  the  “buyer”  of  petroleum  prod¬ 
ucts  and  ARCO  Is  the  “seller”  of  petroleum 
products.  ’The  Agreement  further  provides 
that  ARCO  sell  and  Plrst-Mlss  buy  specified 
quantities  of  allocated  products  at  specified 
prices  subject  to  agreed  escalation.  ’The 
Agreement  designates  the  loading  meters  at 
terminals  to  be  the  place  where  title  to  the 
petroleum  products  passes  from  ARCO  to 
First-Miss. 

Mid-State  Oil  'Company  as  buyer  from 
First-Miss  has  total  responsibility  for  the 
petroleum  products.  Mid-State  solicits  cus¬ 
tomers.  makes  credit  arrangements,  bears  all 
expenses,  pays  all  taxes,  and  Is  responsible 
for  its  employees.  Neither  First-Miss  nor 
ARCO  are  involved  In  the  operation  of 
Mid-State. 

ISSUE 

The  issue  presented  for  interpretation  is 
whether  Mid-State  operating  as  described 
above  qualifies  as  a  wholesale  purchaser- 
reseller  as  defined  in  10  CFR  211.51. 

INTERPRETATION 

It  is  our  opinion  that  Mid-State  to  the  ex¬ 
tent  that  it  sells  and  distributes  allocated 
products  under  the  circumstances  set  forth 
above  qualifies  as  a  wholesale  purchaser- 
reseller  as  defined  In  |  211.51  of  the  Manda¬ 
tory  Petroleum  Allocation  Regulations. 

A  wholesale  purchaser-reseller  is  defined 
In  10  CFR  211.51  as  “any  firm  which  pur¬ 
chases.  receives  through  transfer,  or  other¬ 
wise  obtains  (as  .by  consignment)  an  allo¬ 
cated  product  and  resells  or  otherwise  trans¬ 
fers  It  to  other  purchasers  without  substan¬ 
tially  changing  its  form”. 

’There  is  no  question  that  Mid-State  pur¬ 
chases  allocated  product  and  then  resells  it. 
There  can  be  no  confusion  as  to  the  role 
which  is  played  by  Mid-State  as  they  are 
obviously  not  agents,  consignees,  or  em¬ 
ployees.  Mid-State  retains  functional  au¬ 
tonomy  in  distributing  products. 

Upon  expiration  of  the  contract  you  must 
be  treated  as  any  other  Independent  busi¬ 
nessman.  If  the  Mandatory  Allocation  Regu¬ 
lations  are  then  in  effect,  you  either  have 
an  established  base  period  supply  relation¬ 
ship  or  you  must  apply  for  some  such  supply 
relationship  as  provided  in  the  Regulations. 
If  the  Mandatory  Allocation  Regulations  are 
not  in  effect,  FEA  has  no  Involvement  in  any 
contractual  relationships.  Since  you  operate 
as  an  entirely  Independent  business,  there  is 
only  one  application  of  {  211.51  (wholesale 
purchaser-reseller)  which  is  possible.  Ac¬ 
cordingly  It  is  our  opinion  thatr-you  are  a 
wholesale  purchaser -reseller  as  defined  in  10 
CFR  211.51. 

Interpretation  1975 — 69 
To:  Cyr  Oil  Company. 

Date:  October  17, 1976. 

Rules  Interpreted:  f  212.31,  Subpart  O. 
Code:  aCR(I) — PI — Rent  Regulations,  Defi¬ 
nition  of  Firm. 

’This  is  in  response  to  your  October  21.  1974 
Request  for  Interpretotlon  of  10  CFR  212.101 
et  seq.,  regarding  the  price  rule  for  leases. 
A  conference  was  held  on  December  19.  1974 
to  explore  the  facts  stated  in  the  original 
request.  ’The  participants  in  the  conference 
were  Mr.  Wilfred  L.  Cyr.  Ms.  Edith  Felgen, 
Office  Manager  for  the  Cyr  Oil  Company,  Mr. 
Joseph  Tanskl,  Attorney  for  Cyr,  and  Mr. 
Daniel  Bleeslngton,  representing  the  Federal 
Energy  Administration.  At  the  conference, 
Mr.  Tanskl  requested  that  FEA  refrain  from 


issuing  an  interpretation  until  he  submitted 
some  "suggested  standards”  on  how  RA 
should  proceed  with  the  Interpretation. 
Those  suggestions  were  received  in  a  letter 
from  Mr.  Tanskl  dated  January  28,  1976.  Tlie 
information  'Is  based  upon  information  re¬ 
ceived  from  the  Request  for  Interpretation, 
the  conference,  and  the  subsequent  letter. 

FACTS 

Cyr  Oil  Company  (Company)  is  a  Massa¬ 
chusetts  corporation,  in  existence  since  1940, 
in  which  Wilfred  L.  Cyr  owns  100  percent 
of  the  capital  stock.  Mr.  Cyr  is  also  the  Presi¬ 
dent,  Treasurer  and  a  Director  of  this  cor¬ 
porate  entity.  The  company  is  a  distributor 
of  petroleum  products  for  ’Texaco,  Inc.,  and 
owns  properties  in  its  own  name. 

It  has  supplied  petroleum  products  to  the 
operators  of  the  Walpole  Service  Center 
(‘’Service  Center”),  located  at  Main  and 
North  Streets  in  Walpole,  Massachusetts, 
since  June  of  1973.  Prior  to  this  time,  George 
Levya  and  Kenneth  Smith,  the  operst<Ma  of 
the  Service  Center,  purchased  covered  prod¬ 
ucts  from  Phillips  Petroleum  Company. 
(Phillips  also  leased  the  Service  Center  to 
them  until  the  termination  of  their  lease 
agreement  on  June  18,  1973). 

Cyr  ’Trust  (Trust)  is  a  real  estate  invest¬ 
ment  company,  created  in  1944,  which  owns 
and  rents  a  variety  of  properties.  One  of  the 
trustees  is  the  same  Wilfred  L.  Cyr  as  de¬ 
scribed  above.  The  Trust  now  owns  the 
Service  Center  property.  While  it  is  claimed 
that  the  Trust  has  no  Mnployeea,  it  is  ad¬ 
mitted  that  the  Company’s  office  manager, 
Ms.  Edith  Feigen,  signs  the  ’Trust’s  checks 
and  takes  care  of  other  details  relating  to 
the  Trust’s  properties. 

On  June  11.  1973,  a  memo  was  signed  by 
Wilfred  L.  Cyr  and  George  Levya,  which 
made  reference  to  “Cyr”.  Neither  the 
reference  nor  the  signature  Indicated  wheth¬ 
er  “Cyr”  meant  the  Company  and/'or  the 
Trust.  TTie  memo  Itself  provided  that  “Cyr” 
would  supply  Levya  and  Smith  at  the  Service 
Center  Property  with  petroleum  products 
for  a  period  of  60  days. 

'This  same  memo  provided  that  “Cyr” 
would  “lease”  the  Service  Center  to  the 
operators  at  a  rent  of  xxxx  per  month  for 
the  same  60-day  period.  (’The  xxx  per  month 
figure  was  the  rent  in  effect  on  May  IS. 
1973  pursuant  to  the  terms  of  the  lease 
with  Phillips) .  While  no  formal  lease  was  en¬ 
tered  into,  the  Company  received  monthly 
rental  payments  from  Levya  and  Smith. 
Tliis  arrangement  continued  beyond  the 
original  60-day  period  until  November  of 
1974,  at  which  time  rental  payments  began 
to  be  made  to  the  ’Trust.  Mr.  Cyr.  in  his 
October  21,  1974  Request  fdr  Interpretation, 
claims  that  the  Company  received  the  rental 
payments  for  the  ’Trust,  in  order  to  avoid 
confusion,  l.e.,  that  Levya  and  Smith  would 
have  mistakenly  made  payments  to  the  Com¬ 
pany  rather  than  the  ’Trust,  even  if  they  were 
Informed  that  the  ’Trust  was  their  landlord. 

It  *  has  been  alleged  that  the  Trust’s 
original  intent  was  to  lease  the  Service 
Center  property  to  Texaco  as  a  real  estate 
investment  only.  Tlie  proposed  lease  between 
Texaco  and  the  ’Trust  never  was  signed. 
Imwever,  and  it  Is  the  Company’s  position 
tnat  property  because  the  arrangement  with 
Texaco  was  not  consummated. 

10  CFR  212,  Subpart  G,  provides,  inter 
alia,  that  a  lessor  which  is  also  a  reseller 
may  not  charge  a  rent  for  reM  property  used 
in  the  retailing  of  gasoline  in  excess  of  that 
charged  for  the  station,  pursuant  to  the 
contractual  terms  prevailing  on  May  16,  1973. 

The  term  “reeeller"  Is  defined  in  10  CFB 
212.31  as  follows: 

"  ‘Reseller*  means  a  firm  (other  than  a 
refiner  or  retailer)  or  that  part  of  sudi 
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firm  which  carrlee  on  the  trade  or  business 
ot  purchasing  covered  products,  and  reselling 
them  without  substantially  changing  their 
form  to  purchasers  other  than  ultimate  con¬ 
sumers.**  « 

A  *‘flrm*’  is  also  defined  in  10  cm  213A1: 

"  ‘Firm’  means  any  association,  company, 
corporation,  estate,  individual.  Joint-venture, 
partnership,  or  sole  proprietorship  or  any 
other  entity  however  OTganized  including 
charitable,  educational,  or  other  eleemosy¬ 
nary  institutions,  and  the  Federal  govern¬ 
ment  including  corporations,  departments. 
Federal  agencies,  and  other  instrumental¬ 
ities,  and  State  and  local  governments.  Ihe 
RA  may,  in  regulations  and  forms  Issued 
in  this  part,  treat  as  a  firm:  (1)  A  parent 
and  the  consolidated  and  imconsolidated  en¬ 
titles  (if  any)  which  it  directly  or  indirect¬ 
ly  controls,  (2)  a  parent  and  its  consolidated 
entitles,  (3)  an  unconsolidated  entity,  or 
(4)  any  part  or  a  firm. 

OUXSTION 

Should  the  Cyr  Trust  and  the  Cyr  On 
Omnpany  be  treated  as  a  single  **flrm**  by 
the  FEA  for  the  purpoees  of  applying  the 
provisions  ot  10  CFB  212,  Subpart  O? 

AaouaczMTS  bt  pktitionxb 

The  Trust  contends  that  although  the 
Company  Is  a  **reaoller**  within  the  mean- 
tog  of  10  CFR  212.81,  the  provisions  of  10 
CFB  212,  Subpart  O  do  not  apply  to  the 
Trust  sinoe  the  Trust  is  not  a  *‘reaeller**. 
In  the  correspondence  dated  January  28, 
197S,  Mr.  Joseph  Tanskl,  repren>.nting  the 
Trust,  ccmoedes  that  the  definltton  of  **flrm** 
also  contained  to  Section  212A1  of  the 
Regulations  provides  that  the  FBA  may  treat 
rrtated  entitles  as  a  single  firm.  He  ocm- 
tends  that  the  FEA  must  ai^ly  i4>pr(^>rlate 
standards  to  making  such  a  determination. 
Mr.  Tanskl  suggests  that  the  RA  should 
treat  related  entities  as  a  stogie  firm  only 
under  the  following  circumstances: 

A.  If  an  additional  entity  is  created  solely 
fcH*  the  purpose  of  circumventing  a  regula- 
thm, 

B.  If  the  entities  are  involved  in  similar 
areas  of  eocmomlc  enterprises, 

C.  **If  the  prohibited  action  which  is  the 
subject  of  dispute  •  •  •  is  otherwise  to  viola¬ 
tion  of  the  Begulatlcms  •  •  •  the  agency 
abould  oonsldo*  such  tact  to  determining 
whether  to  treat  two  entitles  as  one 
firm  •  •  •**, 

O.  If  the  FEA  demonstrates  that  the  pur¬ 
poses  of  i4>pllcable  energy  legislation  will 
not  be  awed  by  treating  the  entitles  as 
separate  firms. 

mrERPBETATlOir 

FEA  concedes  that  its  discretion  in  treat¬ 
ing  a  firm  as  a  reseller  is  not  unbridled.  With 
that  to  mind,  the  four  standards  suggested 
by  Mr.  Tanskl  will  now  be  addressed. 

The  test  formtUated  in  Paragraph  A  to- 
vtdves  an  att«npt  to  avoid  the  in^MCt  of  the 
Regulations.  FEA  is  not  reqiilred  to  find  the 
ezlstmce  of  such  a  motive. 

In  Pwagrapb  B,  it  Is  proposed  that  entitles 
histortoally  engaged  in  different  areas  of  eco¬ 
nomic  enterprise  should  not  be  treated  as 
the  same  firm.  Since  the  Cmnpany  has  hlf- 
toiically  been  engaged  in  the  distribution 
and  sale  of  covered  products,  and  the  Trust 
has  been  involved  in  real  estate  Investments, 
it  is  argued  that  they  should  be  treated 
seprately.  It  Is  stated  that  “some  degree  of 
common  ownership  or  oontrol'-  should  not 
cause  the  Trust  to  be  restricted  along  with 
the  Company.  This  argument  falls  to  recog¬ 
nise  the  fact  that  it  was  virtually  impossible 
for  those  dealing  with  the  Company  and 
Trust  in  relaticm  to  the  Service  Cento-  prop¬ 
erty  to  realize  that  there  were  two  entities 


involved.  As  evidenced  by  the  July  11,  1973 
memo,  “Cyr**  conveyed  to  Levya  and  Smith 
an  interest  to  the  Service  Center  property. 
At  the  same  time,  *‘Cyr**  agreed  to  s\ipply 
covered  products.  Ihe  historical  dlstlnctl<m, 
therefore,  has  been  blurred  insofar  as  it  re¬ 
lates  to  the  subject  transactions.  It  should 
also  be  pointed  out  that  the  apparent  **de- 
gree  of  common  ownership  or  oontrol”  in  the 
Company  and  the  Trust  by  WUfred  L.  Cyr  is 
very  great  indeed. 

The  argument  set  forth  to  Paragraph  C  Is 
unclear.  The  presence  or  absence  of  a  second 
violation  has  no  apparent  relevancy  to  FEA’s 
determination  of  this  case. 

Although  a  Showing  as  suggested  In  Para- 
gn^b  D  ii  not  sijecdflcally  required,  any 
decision  by  the  FEA  must,  of  course,  be  con¬ 
sistent  with  its  objectives  and  purpoees  of 
controlling  legislation. 

Sinoe  the  question  of  treating  the  Trust 
■■nrt  the  Company  as  a  single  firm  is  tor  pur- 
poses  of  applying  the  provisions  of  10  CFR 
212,  Subpi^  a,  it  is  of  primary  importcmoe 
to  measure  the  facts  in  this  case  against  the 
intent  of  the  subject  Regulations. 

In  the  Introductory  comments  to  the 
amendments  to  Bubpart  O  of  Part  212,  pub¬ 
lished  to  39  FJL  16139  (May  1,,1074),  the 
purpose  of  the  lease  price  rule  was  stated  as 
follows: 

**The  leasing  of  property  used  in  the  re¬ 
tailing  of  gasoline,  between  siq>pllen  and 
retailWB,  is  inextricably  woven  into  the  fabric 
of  the  supplier’s  marketing  system  and  Is 
directly  related  to  the  price  at  which  gaao- 
Une  is  sold  at  retail.  The  price  charged  for 
product  and  the  rent  charged  for  property, 
each  of  vrhich  is  often  expressed  as  a  flat 
rate  in  cents  per  gallon,  constitute  a  coin- 
btoed  charge  to  the  retailer  by  the  supplier 
for  the  purchasing  and  retsdllng  of  gasoline. 
FEA  has  determined  that  the  statutory  man¬ 
date  to  regulate  the  price  of  refined  petro¬ 
leum  products  reqiUres  the  continued  regu¬ 
lation  of  rents  (toarged  between  retailers  and 
suppliers  in  service  station  leases,  as  an 
integral  part  of  its  petrole\im  pricing  regu¬ 
lations.” 

In  sununary,  the  purpose  of  the  Regula¬ 
tions  controlling  service  statlim  rent  is  to 
prevent  a  rental  increase  to  be  used  as  a 
means  of  Increastog  gasoline  prices.  In  view 
of  wafrnd  L.  Cyr’S  position  as  President  of 
the  Company  and  trustee  ot  the  TTust,  it 
seems  clear  that,  if  treated  as  separate  firms, 
a  rental  increase  by  the  Trust  could  be  a 
means  to  effectuate  a  gasoline  price  increase 
by  the  Company.  If  the  Company  and  the 
Trust  were  to  be  treated  as  separate  firms, 
the  purpose  of  10  CFB  212,  Subpart  O  would 
be  frustrated.  If  there  is  to  be  any  meaning 
to  the  lease  price  rule,  the  FEA  must  treat 
the  Company  and  the  Trust  as  a  single  firm. 
Le.  a  **reeeUer”  within  the  meaning  of  10 
CFR  212.31. 

Based  on  the  above  considerations,  the 
Federal  Energy  Administration,  Region  I,  de¬ 
termines  that  for  the  purpose  of  10  CFR  212, 
Subpart  G  of  the  Regulations,  Cyr  Oil  Ctnn- 
pany  and  Cyr  Trust  are  to  be  treated  as  a 
single  firm  which  is  a  reseller.  The  Trust, 
consequently,  is  prevented  by  Section  212.103 
from  Increasing  the  rent  for  the  Service  Cen¬ 
ter  property  located  at  Main  and  North 
Streets  to  Walpole,  Massachusetts  to  an 
amoimt  to  excess  of  the  base  rent  as  defined 
by  10  CFR  212.102. 

iNTsaiPRETA-noN  1976 — 70 
To:  E.  L.  Danielson  and  F.  D.  Thurman. 
Date:  October  24,  1975. 

Rules  Interpreted:  {  211.51,  Ruling  1976-8. 

Code:  OCR(IX) — KL — Wholesale  Purchaser- 

Reseller. 


I  am  reqwnding  to  two  requests  ■  for  inter¬ 
pretation  you  have  submitted  to  the  FRA  in 
accordance  with  the  provlslcms  of  10  CFB 
206,  Subpcu^  F.  The  Interpretations  Involve  a 
determination  as  to  ediether  your  clients, 

E.  L.  Danielson.  Union  Oil  consignee,  and 

F.  D.  Thurman,  Texaco  consignee,  can  be 
consldored  wholesale  purchaser-resellers  in 
accordance  with  10  CFB  2111)1  of  the  FEA 
regulations. 

racTs 

We  imderstand  the  facts  upon  which  this 
interpretation  is  based  to  be  as  follows:  E.  L. 
Danielson  entered  into  a  wholesale  consign¬ 
ment  agreement  with  Union  Oil  Company  of 
CaUfomla  on  June  10.  1956.  That  agre«nent, 
subject  to  termination  by  either  party  on 
7  days’  written  notice  to  the  other,  has  re¬ 
mained  in  full  force  and  effect  to  the  present 
time. 

’The  Agreement  provides  that  E.  L.  Daniel¬ 
son,  as  consignee,  agrees  to  handle,  advertise 
for  sale  and  sell  within  the  Coxmty  of  Solano. 
California,  only  those  petroleum  products 
provided  by  the  consignor.  Union  Oil  Com¬ 
pany  (Union).  ’Ihe  Agreement  establishes 
that  title  to  all  products  remains  in  consignor 
tmttl  acdd  by  consignee,  at  which  time  con¬ 
signee  receives  a  commission  in  accordance 
with  provlslona  of  a  Schedule  of  Commissions 
attached  to  the  Agreement. 

’The  consignee  is  required  to  sell  consigned 
product  at  prices  authorized  by  the  con¬ 
signor;  to  use  his  best  efforts  in  prennotlng 
the  sale  of  consigned  products  within  the 
toTltory  assigned;  to  hire  and  pay  wages  of 
all  assistants  and  employees  required  and  to 
indemnify  and  hold  consignor  harmless  from 
any  liability  for  premiums,  taxes  and  con¬ 
tributions  necessary  for  Workmen’s  Com¬ 
pensation,  unemployment  Insurance,  pen¬ 
sions  and  retirement  benefits  due  those  em¬ 
ployees;  to  pay  all  licenses  and  other  fees 
req\ilred  and  all  expenses  incident  to  the 
conduct  of  his  business  and  the  h*ndHng 
storage,  tran^iortatlon.  distribution  and 
delivery  of  consigned  products;  to  furnish, 
maintain  and  operate  trucks  and  any  other 
equipment  reqiilred;  and  to  be  responsible 
for  all  products  consigned  or  for  any  loss  or 
damage  thereto. 

Consignor,  to  turn,  is  obligated  to  pay  the 
scheduled  commissions  for  product  sold  by 
the  consignee,  but  title  to  all  products  so 
consigned  remains  in  the  consignor  until  sold 
by  the  consignee  to  accordance  with  the 
terms  of  the  Wholesale  Consignment  Agree¬ 
ment. 

Consignor  also  retains  the  right  of  prior 
iq>proval  for  any  credit  sales  the  consignor 
may  desire  to  make  and  such  authorization 
may  be  revoked  at  any  time  by  the  consignor. 

The  agreement  between  F.  D.  Thtirman 
and  Texaco,  Inc.,  was  entered  into  on  Janu¬ 
ary  27.  1976,  and  can  be  terminated  by  either 
party  with  five  days’  written  notice. 

F.  D.  Thtuman,  as  consignee,  agrees  to  sell 
Texaoo-branded  products  to  Sacramento, 
California,  at  prices  authorized  by  Texaco. 
Title  to  the  products  remains  with  Texaco 
until  sold  by  the  consignee,  at  which  time 
the  consignee  receives  a  commission  accord¬ 
ing  to  the  schedule  in  the  body  of  the  agree¬ 
ment. 

’Ihe  consignee  is  required  to  bear  the  ex¬ 
penses  conducting  this  business;  furnish 
truck  and  equipment;  pay  his  employees  ajmi 
assume  full  responsibility  for  them;  bear  the 
expense  of  workmen’s  compensation  Insur- 


*  The  E.  Ik  Davidson  r^uest,  dated  May  9, 
1976,  was  originally  directed  to  the  FBA  Gen¬ 
eral  Counsel’s  Office.  Washington,  and  re- 
fored  to  Region  IX  for  aetkm  by  memoran- 
diim  dated  September  19,  1976.  The  F.  D. 
Thurman  request,  dated  October  9.  1976,  waa 
received  October  10. 
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•nee  tor  bis  wnployaM;  poj  aocUl  aecorltj 
■ad  withholding  tezas  m  raqulTMl  by  ^>pU- 
cabl*  state  and  federal  lava;  and  prorlde  for 
an  annnlttea,  pension  plana  and  pre^t  ehar- 
Ing  for  hie  employees. 

OBUX 

The  laaae  preaented  for  Interpretation  to 
whether  the  oooalgiieea  operating  as  de¬ 
scribed  shore  qtiallfy  as  wholesale  purehaser- 
resellers  as  deHiMd  In  10  C7B  111.61. 

armpHRATioiT 

It  to  OUT  opinion  that  the  consignees,  to 
the  extent  that  they  sell  and  distribute  al¬ 
located  products  under  the  dreumstanoes  set 
forth  shore,  qualify  as  wh<desale  purchaser- 
resellers  as  defined  In  311.61  of  the  Manda¬ 
tory  Petroleum  Allocatlcm  Regulattons  and 
dazified  by  ^KA  Ruling  1876-8  (copy  en¬ 
closed). 

Wholesale  purdiaser-reseller  to  defined  In 
10  vrt%  311.61  as  **any  firm  which  purchases, 
leoelres  through  transfer,  or  otherwise  ob¬ 
tains  (as  by  oonslgiunent)  an  allocated  prod¬ 
uct  and  resells  or  otherwise  transfers  ft  to 
other  purchasera  without  substantially 
changing  Its  form.” 

Ruling  1976-8  explains  that  the  phrase  **as 
by  consignment”  to  Included  In  the  definition 
of  a  wholesale  purchaser-reseller  to  make 
clear  that  firms  which  obtain  and  resell  or 
otherwise  transfer  allocated  products  are  not 
automatically  excluded  from  the  definition 
■oMy  on  the  groimd  that  they  fall  to  take 
legal  title  to  the  product.  This  phrase  ex¬ 
plicitly  recognizes  the  fact  that  conslgn- 
msnt  relationships  have  long  existed  In  the 
petroleum  Industry  \mder  which  consignees 
perform  essentially  the  same  functions  as 
Jobbers  and  that  such  consignees  should  be 
treated  under  the  allocation  regulations  In 
the  same  manner  as  Jobbers.  Iherefore,  those 
consignees  irtilch  have  a  substantial  degree 
of  operational  Independence  In  the  conduct 
of  their  business  of  transfer  and  sale  of  a 
supplier's  products  (rather  than  mnely  pro¬ 
viding  a  dlstrlbutkm  sezrloe  between  a  sui>- 
pUer  and  the  supplier's  customers  or  func- 
tlonlng  like  an  employee  of  the  supplier) 
fully  qualify  as  wholesale  purchaaer-reeeDera 
and  are  subject  to  the  same  benefits  and  obli¬ 
gations  of  the  allocation  program  which 
apply  to  Jobbers. 

Ruling  1976-8  notes  that  there  are  at  least 
three  different  sMuatlons  In  the  p>etroleum 
Industry  In  which  firms  take  possesskm  of 
allocated  products  without  taking  title  to 
the  product.  Only  In  those  situations  where 
a  firm  receives  product  through  consign¬ 
ment  and  to  engaged  In  marketing  that  prod¬ 
uct  to  the  consignee's  customers,  acting  gen¬ 
erally  like  a  Jobber,  will  the  firm  qualify 
as  a  wholesale  pmchaser-reseller. 

Thus,  according  to  the  ruling,  a  consignee 
which  <^>wates  In  the  same  manner  as  an 
Independent  Jobber,  and  thereby  qualifies  as 
a  wholesale  pxirchaser-reseller,  will  generally 
have  most  (but  not  necessarily  all)  of  the 
following  characteristics:  (a)  Appropriate 
faculties  and  equipment  for  the  conduct  of 
the  business  of  selling  and  distributing  Its 
eoppllers'  products;  (b)  responsibility,  Inde- 
pe^ent  of  Its  supplier,  for  Its  Internal  fi¬ 
nancial  management  and  physical  and  other 
administrative  operations;  (c)  responsibility 
to  Its  supplier  and  others  for  exiMnses  and 
liabilities  arising  from  and  connected  with 
the  business  of  transfer  and  sale  of  Its  sup¬ 
pliers'  products;  and  (d)  Independent  con¬ 
trol  over  the  disposition  of  the  allocated 
product.  Including  the  right  to  enter  Into 
and  terminate  relationships  with  customers 
rather  than  being  restricted  to  distributing 
products  solely  to  customers  designated  by 
the  supplier. 

Tinder  the  factual  situation  described 
shove,  your  cherts  retain  a  substantial  meas- 
wra  of  functional  autonomy  In  distributing 


and  selling  their  supplier's  products.  Al¬ 
though  they  must  account  fully  to  their  sup¬ 
pliers  for  all  products  received,  and  such 
products  must  be  sold  at  a  price  fixed  by^thMr 
suppliers,  they  are  fully  responsible  for  aU 
aspects  ot  conducting  their  respective  busi¬ 
nesses.  They  do  not  merely  provide  a  dehvary 
service  for  thetar  suppliers,  but  solicit  cus¬ 
tomers  who  purdiase  the  prod\iets  they  have 
on  consignment  from  the  sxippller.  We  under¬ 
stand  that  the  supplier  may  disapprove  a  new 
customer,  but  that  this  occiirs  when  the  price 
offered  oy  a  proposed  customer  to  not  satis¬ 
factory  to  the  supplier.  Union  and  Texaco, 
from  the  terms  of  the  contract,  apparently 
provide  no  equipment,  labor,  organizational 
or  employee  benefits.  Accordingly,  It  to  our 
opinion  that  your  clients  are  wholesale  pur¬ 
chaser-resellers  as  defined  in  10  cnt  311.61 
and  explained  In  Ruling  1976-8. 

iNTERPnSTATION  1976—71 
To:  Gordon  H.  Wallace. 

Date:  November  11,  1976. 

Rules  Interpreted:  |311fil,  Ruling  1976-8. 
Code:  OCR  (DC) — AI — Wholesale  Purchaser- 

Reseller. 

This  to  In  response  to  your  October  18. 
1976  request  for  Interpretation  submitted  to 
PKA  In  aocordance  with  the  provtalons  of  10 
cm  906,  Subpart  F.  Tou  wish  to  know  If 
your  client,  Gordon  H.  Wallace,  an  Atlantic 
Richfield  (AROO)  distributor,  to  to  be  con¬ 
sidered  a  wholesale  purchaser  ^reseller  as 
defined  by  10  CFR  311.61. 

rACTS 

We  understand  the  facts  upon  which  this 
Interpretation  to  made  to  be  as  foUows:  Gor¬ 
don  H.  Wallace  (distributor)  entered  Into  a 
•'commission  tank  truck  distributor's  agree¬ 
ment"  with  ARCO  on  .^rll  39,  1980,  the 
agreement  continuing  until  either  party  ter¬ 
minated.  ARCXI  would  provide  petroleum 
products  to  the  distributor  at  Its  bulk  plant, 
6816  West  Imperial  Highway,  Los  AiigelaB, 
and  pay  the  distributor  according  to  rates 
specified  In  the  agreement,  generally  at  one 
month  Intervals. 

The  distributor  agreed  to  deliver  ARCO 
products  to  contractual  customers  and  others 
within  that  territory.  The  agreement  pro¬ 
vided  that  distributor's  employees  would  be 
under  'Tils  direction,  sujMrvtolon  and  control 
and  are  not  employees  of  the  company  .  .  ." 
Distributor  would  pay  all  expenses  neces¬ 
sary  to  perform  the  aforementioned  services. 

Paragraph  8  of  the  agreement  states  that 
the  distributor  “.  .  .  to  engaged  In  an  Inde¬ 
pendent  business."  The  paragraph  does  not 
reserve  In  ARCO  the  right  to  direct  the  num¬ 
ber,  compensation,  time  or  details  of  work 
of  Distributor's  employees. 

In  addition,  the  dtotiibutor  Is  liable  for 
providing  workmen's  compensation  and  un¬ 
employment  Insurance,  annuities  or  retire¬ 
ment  benefits  and  any  other  benefits  or 
taxes  Imposed  by  Federal  or  state  laws. 

BSUK 

The  Issue  presented  for  Interpretation  to 
whether  the  distributor  operating  as  de¬ 
scribed  above  qualifies  as  wholesale  pur¬ 
chaser-reseller  as  defined  In  10  CFR  31181. 

DrrxanKTATioN 

It  to  our  opinion  that  the  distributor,  to 
the  extent  that  he  sells  and  distributes  allo- 
cated  products  imder  the  circumstances  set 
forth  above,  qualifies  as  a  wholesale  pur¬ 
chaser-reseller  as  defined  In  31181  of  the 
Mandatory  Petroleum  Allocation  Regulations 
and  clarified  by  FEA  Ruling  1976-8. 

Wholesale  purchassr-reeeller  to  defined  In 
10  CFR  31181  as  “any  firm  which  purchases, 
receives  through  transfer,  or  otherwise  ob¬ 
tains  (as  by  consignment)  an  allocated  prod¬ 


uct  and  resells  or  otherwise  transfers  It  to 
other  purchasers  without  substantially 
changing  its  form." 

Ruling  1978-8  notes  that  there  are  at 
least  three  different  situations  In  the  petro¬ 
leum  Industry  In  which  firms  take  possession 
of  allocated  products  without  taking  title  to 
the  product.  Only  In  those  situations  where 
a  firm  receives  product  through  consignment 
and  to  engaged  In  marketing  that  product 
to  the  consignee's  customers,  acting  gener¬ 
ally  like  a  Jobber,  will  the  firm  qualify  as  a 
wholesale  purchaser-reseller. 

In  the  present  case,  a  distributor  Is  argu¬ 
ably  In  the  same  position  as  the  above  con¬ 
signee.  Thus,  according  to  the  ruling,  a  con¬ 
signee  (or  dtotiibutor)  which  operates  In 
the  same  nuuiner  as  an  Independent  Jobber, 
and  thereby  qualifies  as  a  wholesale  pur¬ 
chaser-reseller,  will  generally  have  most  (but 
not  necessarily  all)  of  the  following  charac¬ 
teristics;  (a)  Apprtqrriate  facilities  and 
equipment  for  the  conduct  of  the  business 
of  selling'  and  distributing  Its  stippllers' 
products;  (b)  responsibility  Independent  of 
Its  supplier,  for  Its  Internal  financial  man¬ 
agement  and  physical  and  other  administra¬ 
tive  operations;  (c)  responsibility  to  Its 
supplier  and  others  for  expenses  and  liabil¬ 
ities  arising  from  and  connected  with  the 
business  of  transfer  arxl  sale  of  Its  suppliers' 
products;  and  (d)  Independent  control  over 
the  disposition  of  the  allocated  product.  In¬ 
cluding  the  right  to  enter  Into  and  terminate 
relationships  with  ctistomers  rather  than  be¬ 
ing  restricted  to  distributing  products  solelv 
to  customers  designated  by  the  supplier. 

In  the  factual  situation  posited  above,  your 
client  retains  a  substantial  amount  of  au¬ 
tonomy  In  distributing  ARCO's  petroleum 
products,  notwithstanding  the  fact  that 
ARCO  generally  limits  the  distributor's  sales 
territory  and  fixes  the  prices  for  the  products. 
The  distributor  Is  re^xrnslble  for  bis  em¬ 
ployees'  acts,  compensation  and  other  bene¬ 
fits.  What  Is  especially  dispositive  Is  the  fact 
that  AROO  calls  this  distributor  an  "Inde¬ 
pendent  businessman”  so  that  they  will  not 
be  liable  for  the  distributor's  acts.  Clearly 
then,  ARCO  cannot  reasonably  contend  that 
an  Independent  businessman  to  synonymous 
with  an  agent  or  cooipany  employee.  Accord¬ 
ingly,  It  to  our  opinion  that  Gordon  H.  Wal¬ 
lace  Is  a  wholesale-purchaser Aeseller  as  de¬ 
tailed  by  10  CFR  311.61  and  FEA  Ruling 
1976-3. 

ImxapxriATioH  1976—73 
To:  Joseph  L.  Castor. 

Date:  November  30, 1975. 

Rules  Interpreted:  |  311.51,  Ruling  1975-8. 
Code:  OCR(IX) — AI — Whedesale  Purchaser- 

Reseller. 

This  to  In  response  to  your  request  for  In¬ 
terpretation,  received  by  this  office  on  Octo¬ 
ber  81,  1976,  In  acccrdance  with  the  provi¬ 
sions  of  10  CFR  306,  Subpart  F,  as  to  whether 
Joseph  L.  Castor  (Castor),  an  Atlantic  Rich¬ 
field  Company  (AROO)  distributor,  to  a 
wholesale-purchaser/reseller  as  defined  by  10 
CFR  31181. 

FACTS 

We  understand  the  facts  upon  which  this 
Interpretation  to  based  to  be  as  follows: 
Outor  entered  Into  a  commission  tank  truck 
dtotributor's  agreement  with  AROO  on  March 
9,  1970,  continuing  thereafter  with  a  right  of 
termination  reserved  to  either  party.  TTila 
agreement  to  still  In  full  force  and  Mlect. 

The  agreement  provided  that  title  to  all 
petroleum  products  would  remain  wtth  AROO 
untU  sold,  and  that  aU  prices  would  be  fined 
by  AROO.  Further,  credit  limits  were  aat  hy 
AROO.  and  the  dtotiibutor  assumed  liability 
If  these  limits  were  exceeded. 

Overall,  numerous  documentary  Indlda  oC 
distributor  Independence  appear.  Castor  was 
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responsible  for  the  products  in  his  possession, 
and  apparently  had  the  authority  to  sMect 
customers  within  the  marketing  area.  Castor 
bore  all  costs  of  delivery  and  owned  all  ton¬ 
ing  stock  and  other  equipment.  Further, 
Castor  was  responsible  for  all  his  employees 
and  paid  their  workmen’s  compensation  in¬ 
surance,  solely  provided  any  pensions  or  an¬ 
nuities,  and  paid  all  Federal  and  state  taxes 
as  imposed  by  law.  Even  more  Importantly. 
ARCO  stated  that  Castor  was  "engaged  in  an 
independent  business,"  presiunably  to  limit 
its  liability  and  exposure. 

ISSUE 

The  issue  presented  for  interpretation  is 
whether  the  consignee  described  above  quali¬ 
fies  as  a  wholesale  purchaser-reseller,  as  de¬ 
fined  in  10  CFR  211.51. 

INTEBPRETATION 

It  is  our  opinion  that  the  consignee,  (or 
whatever  term  may  be  used)  to  the  extent 
that  he  sells  and  distributee  allocated  prod¬ 
ucts  under  the  circumstances  set  forth  above, 
qualifies  as  a  wholesale  purchaser-reseller  as 
defined  in  Section  211.51  of  the  Mandatory 
Petroleum  Allocation  Regulations  and  clari¬ 
fied  by  FEA  Ruling  1975-8  (copy  enclosed). 

Wholesale  purchaser-reseller  is  defined  in 
10  CFR  211.51  as  "any  firm  which  purchases, 
receives  through  transfer,  or  otherwise  ob¬ 
tains  (as  by  consignment)  an  allocated  prod¬ 
uct  and  resells  or  otherwise  transfers  it  to 
other  purchasers  without  substantially 
changing  its  form.” 

Ruling  1975-8  notes  that  there  are  at  least 
three  different  situations  in  the  petroleum 
industry  in  which  firms  take  possession  of 
allocated  products  without  taking  title  to  the 
product  and  that  only  in  situations  where  a 
firm  receives  product  through  consignment 
and  is  engaged  in  marketing  that  product  to 
the  consignee's  customers,  acting  generally 
as  a  jobber  would,  will  the  firm  qualify  as  a 
wholesale  purchaser-reseller.  Castor,  the  in¬ 
stant  consignee,  would  seem,  fm*  ail  intents 
and  purposes,  to  be  in  the  same  position  as 
the  type  of  consignee  treated  as  a  reseller  by 
the  Ruling. 

According  to  Ruling  1975-8,  a  consignee 
(such  as  Castor)  who  operates  in  the  same 
manner  as  an  independent  jobber,  and 
thereby  qualifies  as  a  wholesale  purchaser- 
reseller,  will  generally  have  most  (but  not 
necessarily  all)  of  the  following  character¬ 
istics:  (a)  Appropriate  facilities  and  equip¬ 
ment  for  the  conduct  of  the  business  of  sell¬ 
ing  and  distributing  its  supplier’s  products; 
(b)  responsibility,  independent  of  its  sup¬ 
plier,  for  internal  financial  management  and 
physical  and  other  administrative  opera¬ 
tions;  (c)  responsibility  to  its  supplier  and 
others  for  expenses  and  liabilities  arising 
from  and  connected  with"  the  business  of 
transfer  and  sale  of  its  supplier's  products; 
and  (4)  independent  control  over  the  dispo¬ 
sition  of  the  allocated  product,  including  the 
right  to  enter  into  and  terminate  relation¬ 
ships  with  customers  rather  than  being  re¬ 
stricted  to  distributing  products  solely  to 
customers  designated  by  the  supplier. 

From  the  above  described  facts,  it  is  ap¬ 
parent  that  Castor  retains  sufiBclent  control 
and  authority  over  the  conduct  of  his  busi¬ 
ness  to  be  considered  a  wholesale-purchaser/ 
reseller.  Although  ARCO  exercises  control 
over  territory,  pricing  and  title  to  the  prod¬ 
uct,  these  are  insufficient  to  render  Castor 
a  mere  agent,  as  opposed  to  “reseller.”  Since 
he  bears  the  expenses  of  conducting  his  busi¬ 
ness  and  is  ccHnpletely  re^mnslble  for  the 
conduct  of  his  employees,  it  is  our  opinion 
that  Castor  is  a  wholesale-purchaser /reseller 
as  defined  by  10  CFR  211.61. 


RULES  AND  REGULATIONS 

iNTOtPaXTATION  1976—73 
To:  Beukema  Petroleum  Oo. 

Date:  November  28, 1976. 

Rulet  Interpreted:  Sf  211.9,  211.10,  211.102, 
211.106. 

Code:  aCR(V)  — A1 — ^Base  Period  Supplier. 

This  interpretation  is  issued  in  rei^mnse  to 
your  request  for  interpretation  dated  July  21, 
1976  as  supplemented  on  July  26  and  August 
19,  1976.  After  consideration  of  the  informa¬ 
tion  contained  in  your  request  as  supple¬ 
mented,  submissions  filed  by  Admiral  Petro¬ 
leum  Company  and  Four  Star  Service  Sta¬ 
tions  Inc.,  and  relevant  authOTitiee,  the  Fed¬ 
eral  Energy  Administration,  Region  V,  has 
determined  that  the  proper  IntenMetation  is 
as  follows; 

APPEABANCES 

Peter  W.  Steketee,  Frelhofer,  Cook,  Hecht, 
Oosterhouse  and  De  Boer,  P.C.,  960  Union 
Bank  Building,  Grand  Rapids,  Michigan 
49502,  fcH*  Beukema  Petroleum  Company. 
Robert  W.  White,  Clary,  Nantz,  Wood  and 
Van  Orden,  700  Commerce  Building,  Grand 
Rapids,  Michigan  49502,  for  Admiral  Pe¬ 
troleum  CcMnpany. 

Robert  D.  KuUgren,  Schmidt,  Heaney,  Hew¬ 
lett  and  Van’t  U  of  700  Frey  BuUding, 
Union  Bank  Plaza,  Grand  Rcq>lds,  Michi¬ 
gan  49502,  for  Pour  Star  Service  Stations 
Inc. 

FACTS 

From  January  1,  1972  to  July  1,  1972, 
Beukema  Petroleiun  Company  iterated  a 
branded  Sunoco  retail  sales  outlet  at  2354 
Eastern  Avenue  S.E.,  Grand  Rapids,  Michi¬ 
gan  (the  ’Eastern  sales  outlet”).  On  June  1, 
1972.  Admiral  Petroleum  Company  ("Ad¬ 
miral”)  agreed  to  supply  Beukema  with 
petroleum  products  for  resale  at  the  Eastern 
sales  outlet  thereby  replacing  Sunoco  as  its 
supplier.  Admiral  also  agreed  to  sublease  to 
Beukema  and  supply  a  retail  gasoline  outlet 
located  at  821  Lake  Michigan  Drive  N.W.  in 
Grand  Rapids  (the  "Lake  Michigan  sales  out¬ 
let”).  In  July  1972  Beukema  opened  a  third 
station  located  in  Wyoming,  Michigan  which 
Admiral  also  agreed  to  supply.  Beukema 
closed  the  Wyoming  sales  outlet  in  Septem¬ 
ber  1973,  and  currently  operates  only  the 
Eastern  and  Lake  Michigan  sales  outlets. 

Prior  to  the  Beukema-Admiral  agreement. 
Pour  Star  Service  Stations  Inc.  (“Four  Star”) 
approached  the  Marathon  Oil  Company 
("Marathon’’)  and  Inquired  whether  it  knew 
of  any  independent  retailers  which  Four 
Star  could  supply  with  minimal  amounts  of 
gasoline  and  was  referred  to  Beukema  by 
Marathon.  Four  Star  needed  to  supply  a 
gasoline  retailer  to  preserve  its  federal  dis¬ 
tributor’s  license  and  apparently  certain 
federal  tax  advantages.  Following  discus¬ 
sions  with  Admiral  and  Beukema,  it  was 
agreed  that  Four  Star  would  sell  gasoline  to 
Admiral  which  Four  Star  would  in  fact  de¬ 
liver  for  Admiral  to  Beukema. 

As  of  June  1,  1972,  therefore.  Four  Star 
sold  gasoline  to  Admiral  at  cost  plus  freight 
and  then  delivered  the  gasoline  to  Beukema 
for  Admiral’s  account.  Admiral  billed  Beu¬ 
kema  at  cost  plus  freight  and  taxes  plus 
Admiral’s  margin  for  the  gasoline  delivered 
by  Four  Star.  Ordwe  for  product  were  placed 
by  Beukema  with  Admiral  and  Beukema’s 
outlets  sold  gasoline  imder  the  Admiral 
trademark.  Four  Star  had  no  credit  or  bill¬ 
ing  arrangements  with  Beaukema.  This  ar¬ 
rangement  continued  until  October  1974 
when  Beukema  terminated  the  agreement. 

On  January  16,  1974,  the  Mandatmy  Petro¬ 
leum  Price  and  Allocation  Regulations  be¬ 
came  effective.  In  January  1974  Four  Star 


applied  for  an  adjustment  to  its  base  period 
volume  by  submitting  a  form  FEO-17  to  its 
base  p«lod  supplier.  Marathon.  As  justifica¬ 
tion  for  increased  volumes  based  on  new 
customers.  Four  Star  submitted  FEO-17 
forms  for  the  Eastern  and  Lake  Michigan 
Drive  sales  outlets.  The  forms  indicated  that 
the  Beukema  retail  sales  outlets  were  cur¬ 
ating  under  the  Admiral  trademark. 

Marathon  submitted  Four  Star’s  FEO-17 
to  Region  V,  FEA.  On  February  27,  1974,  Re¬ 
gion  V  notified  Marathon  that  Four  Star’s 
base  perlcxl  volume  had  been  adjusted  on 
the  basis  of  historical  growth  and  a  pur¬ 
ported  establishment  of  base  period  volumes 
for  three  wholesale  ac<x>unts.  Region  V  also 
notified  Four  Star  that  Beukema’s  base  pe¬ 
riod  volume  had  been  adjusted  to  refiect  the 
Wyoming  and  Lake  Michigan  sales  outlets 
and  an  adjustment  of  the  Eastern  sales  out¬ 
let’s  base  period  volume. 

Beukema  contends  that  FEA’s  February 
27  Order  assigned  Four  Star  as  Beukema’s 
base  period  supplier  for  the  duration  of  the 
Mandatory  Petroleum  All(x»tlon  Program 
and  therefcM-e  terminated  any  su]^ller/pur- 
chaser  relationship  between  Beukema  and 
Admiral.  Admiral  contends  that  the  method 
chosen  by  the  parties  to  supply  Beukema 
under  FEA  Regulations  was  the  same  as  the 
methcxl  which  had  existed  prior  to  the  im¬ 
position  of  cemtrefis.  Furthermore,  Admiral 
claims  that  at  the  time  of  FEA’s  order  no 
one  seriously  questioned  that  Admiral  was 
Beukema’s  base  period  supplier  under  FEA 
regulations. 

From  October  1974  until  July  1,  1975,  Beu¬ 
kema  operated  on  surplus  product  obtained 
from  a  non-base  period  supplier.  In  July 
1975  Beukema  sought  product  from  Four 
Star  contending  that  Four  Star  had  a  base 
period  supply  obligation  to  Beukema  under 
PEA’S  February  27,  1974  Order.  Four  Star 
commenced  deliveries.  On  July  10,  1976,  Re¬ 
gion  V  ordered  Four  Star  to  supply  Beukema 
"to  alleviate  the  Immediate  needs  of  Beu¬ 
kema  Oil  Co.,  and  to  provide  an  interim 
arrangement  until  the  Federal  Energy  Ad¬ 
ministration,  Region  V,  may  rule  appropri¬ 
ately  regarding  the  Admiral -Beukema  dis¬ 
pute  •  •  That  order  was  Issued  by  the 
FEA,  Region  V  Branch  Office  in  Grand  Rap¬ 
ids,  although  there  is  doubt  that  under  PEA'S 
regulations  authority  to  issue  such  an  order 
exists.  On  July  23,  1976  that  interim  author¬ 
ization  letter  was  rescinded  by  order  of  the 
Detroit  Area  Office. 

Shortly  after  July  10,  1976  Admiral  threat¬ 
ened  legal  action  against  Four  Star  unless 
delivery  to  Beukema  was  in  accord  with 
the  Admiral,  Four  Star,  Beukema  agree¬ 
ment.  Four  Star  thereupon  terminated  its 
supply  to  Beukema  until  Beukema  on  July  28, 
1975  obtained  a  temporary  restraining  order 
from  a  United  States  District  Court  di¬ 
recting  Fotir  Star  to  supply  Beukema.  On 
August  16,  1975  a  preliminary  injunction  was 
issued  requiring  Four  Star  to  supply  Beu¬ 
kema. 

ISSUE 

The  question  presented  for  consideration 
is  whether  Admiral  or  Four  Star  is  Beu¬ 
kema’s  base  period  supplier  for  each  of  the 
months  July  through  December  under  FEA’s 
regulations. 

INTERPRETATION 

The  base  period  for  motor  gasoline  means 
the  memth  of  1972  corresponding  to  the  cur¬ 
rent  month.  10  CFR  211.102.  Thus,  a  firm’s 
supplier  during  a  particular  month  in  1972 
is  that  firm’s  base  period  supplier  for  the 
current  corresponding  month. 

Each  of  Beukema’s  retail  sales  outlets  la 
considered  a  separate  wholesale  purchaser - 
reseller  imder  10  CFR  211.106(b)  (1).  Section 
211.0(a)  (2)  (1)  of  the  Mandatory  Petroleum 
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Allocation  Regulations  proTldes  that  sup- 
pher/purcbaeer  ralatl<»shlps  between  base 
period  suppliers  and  wholesale  purchsssr- 
reseUers  must  ba  maintained  unless  termi¬ 
nated  by  RA.  If  a  relationship  is  termi¬ 
nated  by  RA.  a  new  relatlonsblp  with  a  new 
base  period  supplier  must  be  assigned  by 
RA.  10  cm  211.10(e).  Supplier/ purchaser 
relationships  are  not  altered  by  the  fact  that 
the  brand  or  franchise  under  which  that  re¬ 
tail  sales  outlet  operates  has  changed.  Thus, 
Sunoco  Is  the  Bastem  sales  outlet’s  base 
period  supplier  for  the  first  six  months  of 
the  year. 

The  lAke  Michigan  outlet  did  not  begin 
operation  untU  June,  1072.  During  tbs  pe¬ 
riod  June-December,  1072  Admiral  was  the 
supplier  for  both  the  Bastem  and  the  Lake 
Michigan  retail  sales  outlet.  Accordingly,  Ad¬ 
miral  is  the  base  period  supplier  for  the 
Eastern  and  Lake  Michigan  sales  outlets  for 
the  last  six  months  of  a  year.  Four  Star  is 
the  base  period  suiH>Uer  for  Admiral  for  the 
same  period  of  time. 

'  Beukema  has  no  bftse  period  supplier  for 
the  Lake  Michigan  outlets  for  the  period 
January-June  and  would  therefore  apply  for 
assignment  of  a  base  period  supplier  for  that 
period.  That  application  slKMdd  be  mads  to 
Region  V,  FEA,  in  Chicago. 

The  1972  relationship  between  the  parties 
is  determinative  of  the  supply  obligation  un¬ 
less  FEA  has  expressly.  In  writing,  a|^>ro<vsd 
termlnatlcm  of  the  base  period  relatlonatilp- 
No  such  i4>im>val  was  sought  nor  has  such 
approval  been  granted  by  FEA. 

All  documents  submitted  In  conjunction 
with  this  Request  for  Interpretation*  (sub¬ 
missions  by  all  parties,  depositions,  and  tran¬ 
scripts  of  court  hearings)  indicate  that  the 
Intent  of  the  parties  during  the  base  period 
was  that  Admiral  would  have  the  obligation 
to  supply  and  that  Four  Star  would  act  as 
a  common  carrier  for  Admiral  with  Admiral 
retaining  the  rs^Moslblllty  to  furnish  jKod- 
uct.  Thus,  Admiral  is  the  base  period  sup¬ 
plier  since  Admiral  was  directly  responsible 
for  the  physical  delivery  of  im>duct  to  Beu¬ 
kema  with  Four  Star  acting  as  a  eommon 
carrier  on  Admiral's  behalf.  See  10  CR 
211J00. 

FBA’s  issuance  of  the  February  1974  Ad¬ 
justment  Order  did  not  change  the  base 
period  relationship  between  Beukema  and 
Admiral.  An  adjustment  order  may  Increase 
a  firm’s  base  period  volume  whlrii  It  may  re¬ 
ceive  from  Its  base  period  supplier.  Such  an 
order  does  not  terminate  the  suppller/pur- 
chaser  relationship  between  a  base  period 
supplier  and  Its  purchaser  nor  does  It  assign 
a  p\irchaser  to  a  base  period  supplier. 

Beukema  also  raised  a  questl<m  regarding 
the  price  to  be  charged  in  the  event  Four 
Star  were  found  to  be  Beukema’s  base  period 
supplier.  Because  of  our  interpretation  that 
Admiral,  rather  than  Four  Star,  is  the  base 
period  supplier  to  Beukema  for  the  months 
June  through  December,  this  Issue  need  not 
be  dlscuseed. 

iNTxaraxTATiON  1976 — 74 
To:  Albina  Fuel  Oo. 

Vote:  December  15,  1976. 

Mules  Interpreted:  i  212.93,  Rulings  1975-1, 

1975-9. 

Code:  OCR(X) — PI — ^Non-product  Costs,  Re¬ 
tailer  Blending  Costs. 

This  Is  In  response  to  the  Request  for  In¬ 
terpretation  filed  by  you  on  behalf  of  your 
client,  Albina  Fuel  Company  of  Portland, 
Oregon.  The  Issue  raised  In  your  request  was 
whether  Section  312.93  of  RA  Regulations 
ean  be  Interpreted  to  Include  a  certain  blend¬ 
ing  cost  Incurred  by  your  riient  as  an  *in- 
ersassd  cost  of  the  Item**  which  may  be 
passed  on  to  your  client’s  cusUmim. 


RULES  AND  REGULATIONS 

FACJTS 

As  Stated  In  your  Request  for  Interpreta¬ 
tion  Albina  Fuel  Compsmy,  a  retail  distribu¬ 
tor,  offers  for  sale  residual  fuM,  PS  SOO 
(light),  PS  400M  (medium),  and  PS  4001 
(Industrial) .  When  Its  supplier.  Shell  Oil  Co., 
notified  Albina  of  Its  Intention  to  cease  pro¬ 
duction  of  400M  on  March  81,  1974,  Albina 
determined  that  the  refinery  specifications 
for  Shell  medium  called  for  a  blending  of 
25%  PS  SOO  with  76%  4001.  Albina  also  de¬ 
termined  that.  If  necessary.  It  could  blend 
PS  300  and  4001  In  order  to  continue  supply¬ 
ing  Its  customers  with  400M.  On  February 
22.  1974.  Albina  was  advised  of  Shell’s  In¬ 
definite  svispenslon  of  Its  plan  to  cease  pro¬ 
duction  of  400M.  UntU  Septembo-  19.  1974, 
Albina  purchased  these  three  products  from 
SheU  Oil  Oo..  taking  deUvwry  of  each  Item 
by  one  stop  at  SheU’s  bulk  plant,  then  trana- 
porting  the  product  directly  to  the  customer. 

On  July  1.  1974,  the  cost  of  400M  rose  xxx 
and  the  cost  of  4001  rose  xxx.  making  400M 
the  highest  priced  residual  fuel. 

As  the  hlgh-demand  winter  months  ap¬ 
proached,  Albina  calculated  t^t  It  could 
obtain  400M  by  making  two  stops  at  SheU’s 
plant  (oost  xxxzx/bbl),  loading  26%  800  at 
one  loading  rack  (oost  xzxx/bbt)  and  76% 
4001  (oost  xxxxx/bbl)  at  a  second  loading 
rack.  The  fuels  would  be  sulBclently  mixed 
during  loading  and  transpcMrtatlon  to  become 
400M.  the  Item  offered  for  sale  by  AlMna 
and  meeting  the  customers’  fuel  oU  require¬ 
ments,  at  a  saving  of  approximately  xxx/bbl. 

Beginning  September  19,  1974,  Albina 
ceased  purchasliig  400M  outright  from  Shell 
and  began  acquiring  400M  In  Its  delivery 
truck  tanks  by  the  above  process. 

Albina  maintains  storage  faculties  only 
for  a  minimum  amount  of  fuel  for  emergency 
purposes.  Its  Inventory  otherwise  consists  of 
the  products  in  Its  rstaU  driivery  trucks  sn 
route  from  SheU’s  bulk  plant  to  its  cus¬ 
tomers.  On  June  3,  1975  Shell  lowered  Its 
price  of  PB.  800  to  xxxxz/btU  and  Its  price  of 
400M  to  xxxxxx/Vbi.  The  price  of  4001  re¬ 
mained  at  xxxxxx.  There  was  iso  longer  a 
saving  In  blending  400M;  therefore,  since 
June  2.  1975  your  client  has  purchased  the 
jHoduct  outright  from  Shell. 

issus 

May  the  xxxxx  blending  oost  be  considered 
an  ‘Tnereased  cost  ot  the  Item"  under  Sectton 
313B8  of  RA  Regulations,  resulting  in  a 
pass-through  to  Albina’s  customers  of  the 
xxx  blending  cost? 

nrrxxPBXTATioN 

As  stated  In  your  Request  for  Interpreta¬ 
tion,  the  applicable  FEA  Regulations  are  as 
follows: 

Section  212.93  Price  Rule. 

"(a)  A  seUer  may  not  charge  a  price  for 
any  Item  subject  to  this  subpart  which 
exceeds  the  weighted  average  price  at  which 
the  Item  was  lawfuUy  priced  by  the  seUer 
In  transactions  with  the  class  of  purchaser 
concerned  on  May  15,  1978,  plus  an  amount 
which  refiscts  on  a  dollar-for-doUar  basis, 
inereased  costs  of  the  Item.**  (Emphasis 
added) 

Section  212A1  Definitions. 

**  Ttem’  means  a  product  or  service  unit 
stdd.  leased  or  offered  for  sale  or  lease  to  a 
class  of  purchaser.” 

Section  213J)2  Definitions. 

~  Tncreased  costs’  means  the  difference 
between  the  weighted  average  unit  cost  of  a 
product  in  inventory  and  the  weighted  aver¬ 
age  unit  oost  of  that  product  In  Inventory 
on  May  15,  1973.  If  a  particular  product  was 
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not  In  Inventory  on  May  15,  1973,  the  date 
for  computing  the  cost  to  the  nrost  recent 
day  preceding  May  15,  1973,  when  the  seller 
had  the  product  In  Inventory,”  (Emphasis 
added) 

Tour  request  for  Interpretation  also  refers 
to  Ruling  1975-1,  dealing  with  transportation 
costs.  That  rxUlng  together  arlth  RiUlng  1975- 
9  and  Ruling  1975-10  allows  transportation 
coets  and  certain  cost.s  associated  with  tran.';- 
portatlon  to  be  treated  as  ~lncreased  costs  of 
the  Item.”  (commonly  referred  to  as  “In¬ 
creased  product  costs”).  In  order  to  be  so 
treated,  the  costs  must  be  Incurred  In  ring¬ 
ing  product  Into  the  firm’s  Inventory.  Ruling 
1975-1  turns  In  part  on  the  fact  that  trans¬ 
portation  costs  Incurred  In  bringing  refined 
product  Into  the  seller's  inventory  have  his¬ 
torically  been  treated  as  a  cost  of  acquiring 
the  product.  See  Ruling  1975-1,  2  FEA,  Par 
16,041  at  page  16,073.  However,  this  does  not 
appear  to  be  case  with  respect  to  the  bienn¬ 
ia  costs  at  issue  here.  Similarly,  the  ruling 
notes  that  tranqwrtatlon  costs  are  allowed 
as  a  “cost  of  crude  petroleum”  and  “cost  of 
petroleum  product”  under  the  refiner  price 
rules  (Section  312.83  (b) ) .  However,  there  Is 
no  corresponding  recognition  In  the  refiner 
price  rules  of  blending  expenses  a.s  an  al¬ 
lowed  "cost  of  crude  petroleum”  or  “cost  of 
petroleum  product.”  Instead,  such  costs  as 
“labor  cost  Increase”  and  “additive  cost  In¬ 
crease”  are  dealt  with  under  Section  212.87 
relating  to  Increased  non-product  coets  for 
refiners.  Accordingly,  Ruling  1975-1  does  not 
provide  auth<nity  for  the  proposition  that  the 
$.42  blending  cost  Incurred  by  your  client  is 
an  Increased  cost  of  the  Item  (product  cost! 
which  may  be  passed  on  to  your  client's 
customers.  Instead,  the  blending  costs  appear 
to  be  a  type  of  miscellaneous  cost,  or  non¬ 
product  cost,  which  may  only  be  passed 
through  to  your  client's  customers  pursuant 
to  the  limitations  contained  In  section  212  - 
93(b).  With  respect  to  residual  fuel  oil  Sec- 
tl<Hi  312J>3(b)  provides  that  In  retail  sales 
a  seller  may  charge  %  cent  per  gallon  In  ex¬ 
cess  of  the  amount  otherwise  permitted  to  be 
charged  for  that  Item  pursuant  to  the  provi¬ 
sions  of  Section  212.93,  to  refiect  non-product 
cost  Increases  which  the  seller  Incurred  after 
May  16.  1973.  With  respect  to  all  other  sales, 
the  allowable  charge  is  >4  cent  per  gallon 
These  Charges  are  authorized  beginning  with 
t2ie  month  of  April  1974.  See  Section  212.93 
(b)(8). 

The  blending  cost  Incurred  by  your  client 
Is  not,  strictly  speaking,  a  transportation 
oost,  and  does  not  ^>pear  to  be  a  type  of  cost 
associated  with  transportation  which  may  be 
considered  as  Increased  product  costs  under 
the  authority  of  Ruling  1975-9.  Furthermore, 
the  fact  that  a  cost  has  to  do  In  some  way 
with  bringing  the  product  Into  Inventory 
would  not  of  Itself  make  the  cost  a  product 
cost.  For  exanm>le,  a  general  Increase  In  over¬ 
head  and  operating  expenses  would  not  be  an 
Increased  product  cost  even  though  some 
portion  of  that  Increased  expense  could  be 
attributed  or  assigned  to  the  firm’s  activity 
In  bringing  product  Into  Inventory. 

In  light  of  the  above.  It  to  our  opinion  that 
the  xxxxxx  per  bcurel  blending  cost  Incurred 
by  your  client  Is  not  an  “increased  oost  of  the 
Item”  under  Section  213.93(a)  and  that  ac¬ 
cordingly  the  blending  cost  may  only  be 
passed  through  to  your  client's  customers 
within  the  limitations  Imposed  by  Section 
212.93(b)  (3)  of  FEA  Regulations. 

Intixpretation  1976 — 25 
To:  Callahan  Oil  Company. 

Dote:  May  10,  1976. 

Mules  Interpreted:  11211.9,  211.25,  Ruling 

1974-3. 

Code:  OCR(I) — AI — FEA  Assignment,  Sup¬ 
plier-Substitution. 
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This  is  in  response  to  your  October  14,  1975 
Request  lor  Interpretation  on  behalf  of  Cal¬ 
lahan  Oil  Company  as  to  whether  a  supplier 
substitution  pursiiant  to  FEA  regulation 
10  CFR  Section  211.25  is  permissible  in  com¬ 
plying  with  an  FEA  order  of  assignment  is¬ 
sued  pursuant  to  10  CFR  205,  Subpart  C. 

FACTS 

Callahan  Oil  Company  (Callahan)  is  an 
independent  marketer  of  gasoline  In  New 
England  based  In  Norwich,  Connecticut  with 
a  total  annual  volume  of  retail  gasoline  sales 
of  about  xxxxxxxxxx  gallons.  It  owns  and  op¬ 
erates  about  XX  branded  retail  outlets  which 
are  not  affected  by  this  dispute  and  about 
XX  non-branded  retail  outlets.  Including  the 
outlets  covered  by  the  assignment  orders 
herein.  Callahan  buys  the  major  portion  of 
its  gasoline  in  tanker  or  barge  quantities, 
which  are  delivered  to  its  facilities  in  Nor¬ 
wich  or  New  Haven. 

During  the  Spring,  1975,  FEA  received  PEA 
Forms-17,  Requests  for  Assignment  of  Sup¬ 
plier,  from  Callahan  requesting  assignment 
of  a  supplier  and  specified  volumes  of  motor 
gasoline  to  eight  non-branded  retail  gasoline 
stations  owned  and  operated  by  Callahan  at 
various  locations  throughout  New  England. 
In  processing  the  referenced  requests,  FEA 
contacted  Oibbs  Oil  Company  (Oibbs)  as  a 
potential  supplier.  Gibbs  indicated  its  will¬ 
ingness  to  supply  the  Callahan  locations  if 
BP  Oil  Company’s  (BP)  obligations  as  Gibb’s 
supplier  were  increased  accordingly.  Subse¬ 
quent  discussions  were  held  between  FEA 
and  BP  during  which  BP  indicated  that  if 
it  was  assigned  these  supply  obligations  BP 
would  designate  its  distributor,  Gibbs,  as  a 
substitute  supplier  pursuant  to  10  CFR 
211.25. 

On  July  31,  1975,  FEA  issued  assignment 
orders  which  directed  BP  to  supply  motor 
gasoline  to  the  eight  Callahan-owned  and 
operated  retail  outlets.  The  orders  were  is¬ 
sued  in  Case  Nos.  01-008732,  01-008733,  01- 
008735,  01-008736,  01-009770,  01-009076,  01- 
009178  and  01-009180  and  in  substance  re¬ 
quired  BP 

To  supply  motor  gasoline  to  J  •  *  (the 
retail  outlet)  in  the  following  assigned  base 
period  volumes  •  •  • 

On  August  11,  1975  FEA  Regulatory  Pro¬ 
grams  Division  received  indivldiial  letters 
dated  August  7  and  8  from  BP  acknowledging 
receipt  of  each  of  the  assignment  orders  in 
question  and  stating  as  follows: 

As  advised  at  the  time  BP  indicated  its 
agreement  to  accept  this  assignment,  BP 
is  arranging  to  supply  through  its  Distribu¬ 
tor,  Gibbs  Oil  Company,  40  Lee  Burbank 
Highway.  Revere,  MA  02161  under  the  ’’Sup¬ 
plier  Substitution"  provision  of  Title  10,  CFR, 
211.25. 

Copies  of  the  aforementioned  letters  were 
sent  to  Callahan.  On  August  22,  1975  FEA 
sent  letters  to  BP  in  each  of  the  aforemen¬ 
tioned  cases  stating  In  pertinent  part  as  fol¬ 
lows: 

•  •  •  BP  Oil  Inc.,  per  FEA  orders,  is  the 
assigned  supplier  of  these  outlets.  However, 
you  (BP)  may,  piu*suant  to  the  provisions 
of  Section  211.25  (supplier  substitution)  of 
the  Mandatory  Petroleum  Allocation  and 
Price  Regulations  (10  CFR  n),  arrange  to 
supply  the  outlets  through  Oibbs  Oil  Com¬ 
pany  of  Revere,  MA  or  any  other  supplier 
in  accordance  with  normal  business  prac¬ 
tices. 

Copies  of  the  aforementioned  letters  were 
sent  to  Callahan. 

On  August  14,  1975  FEA  Compliance  and 
Enforcement  Division  received  a  complaint 
pursuant  to  10  CFR  Part  205,  Subpart  N, 
from  Callahan  which  alleged  non-compliance 
with  FEA  regulations  and  the  referenced  as¬ 
signment  orders. 

’The  Callahan  complaint  alleged  in  sub¬ 
stance  that  the  BP-Olbbs  substitution  was 
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not  a  permissible  supplier  substitution  un¬ 
der  10  CFR  211.25  in  that  it  was  neither 
an  exchange  arrangement  under  i  211.25  as 
suggested  by  Ruling  1974-3,  which  can  be 
Justified  from  a  logistical  standpoint,  nor 
was  it  a  normal  business  practice  sanctioned 
under  $211.25  since  “BP  does  not  nOTtnally 
require  its  terminal  operator  customers  like 
Callahan  to  piuchase  from  terminal  opera¬ 
tors  like  Gibbs."  The  Ck>mpllance  and  En¬ 
forcement  Division  reviewed  and  responded 
to  that  complaint  via  letter  dated  October  31, 
1975  concluding  that  the  supplier  substitu¬ 
tion  arrangement  between  BP  and  Gibbs  to 
supply  the  retail  outlets  in  question  was  not 
a  violation  of  the  assignment  orders  or  FEA 
regulations  and  that  the  relief  sought  by  Cal¬ 
lahan  should  be  pursued  by  a  timely  Excep¬ 
tion  request  to  the  FEA  National  Office  of 
Exceptions  and  Appeals.  Notwithstanding  a 
rather  detailed  factual  finding  and  deter¬ 
mination  in  this  letter,  Callahan  seeks  this 
Interpretation  Incorporating  by  reference  its 
complaint  dated  August  12,  1975  and  its 
letter  dated  September  12,  1975  citing  the  de¬ 
cision  in  Whltco,  Inc.,  2  FEIA  ^  83,170. 

ISSCTE 

The  issue  presented  for  consideration  is 
whether,  under  the  circumstances  presented, 
it  is  lawful  imder  the  Mandatory  Petroleum 
Allocation  Regulations  for  a  reseller  of  mot<»’ 
gasoline  to  comply  with  an  FEA  assignment 
cH'der  by  the  substitution  of  another  supplier 
pursuant  to  10  C.F.R.  $  211.25(a). 

DISCUSSION 

The  FEA  has  recognized  that  the  contin¬ 
uing  supply  obligations  specified  in  10 
CFR  211  could  create  distribution  dif¬ 
ficulties  for  suppliers.  To  alleviate  such  prob¬ 
lems  and  provide  some  flexibility  in  the  Al¬ 
location  Program.  FEA  created  a  means  by 
which  a  firm  can  arrange  to  meet  its  supply 
obligations  through  a  supplier  substitution. 
10  CFR  211.25(a)  provides,  in  part,  that; 

Any  supplier  may  arrange  to  supply  any 
purchaser  which  is  entitled  to  receive  an  al¬ 
location  from  it  through  another  supplier  or 
suppliers  in  accordance  with  normal  busi¬ 
ness  practices  •  •  • 

Ruling  1974-3  addresses  itself  to  supplier/ 
purchaser  r^atlonships,  and  among  other 
things,  discusses  S  211.25.  The  Ruling  states 
that  a  base  period  supplier  has  a  continuing 
obligation  to  provide  allocations  to  base  pe¬ 
riod  purchasers  and  that  the  supply  obliga¬ 
tion  imposed  by  10  CFR  211.9  may  be 
acc(»nplisbed  indirectly  **(u)nder  Section 
211.25  *  *  *  through  appropriate  exchange 
agreements  rcith  other  suppliers  in  accord¬ 
ance  with  normal  business  practices."  (Em¬ 
phasis  added.) 

The  supplier's  decision  to  utilize  substi¬ 
tutions  under  f  211.25  is  not  unfettered, 
however,  as  that  provision  has  been  c<m- 
strued  by  FEA’s  Office  of  Exceptions  and  Ap¬ 
peals.  In  Whitco,  Inc.,  2  FEA  f  83,170,  a  de¬ 
cision  on  an  Exception  request,  FEA’s  Office 
of  Exceptions  and  Appeals  determined  that: 

(1)  Where  valid  economic  reasons  do  not 
exist  for  doing  so,  a  base  period  supplier  may 
not  use  supplier  substltutlMi  under  |  211.25 
to  fulfill  Its  base  period  oUlgations  to  pur¬ 
chasers  since  the  Insertion  of  an  additional 
firm  In  the  distribution  chain  does  not  con¬ 
stitute  a  normal  business  practice  as  sanc¬ 
tioned  by  {  211Ji5: 

(2)  even  where  valid  economic  reasons 
exist  for  the  Insertlim  of  a  substitute  sup¬ 
plier,  the  base  period  supplier  must  realize 
that  In  marketing  product  through  a  sub¬ 
stitute  supplier,  class  of  purchaser  adjust¬ 
ments  may  be  required  for  purposes  of  ap¬ 
plying  FEA’s  price  regulations;  and 

(3)  whenever  FEA  finds  that  the  Imple¬ 
mentation  of  a  supplier  substltuttcm  has  re¬ 
sulted  in  a  serious  financial  hardship  to  a 


base  period  purchaser,  FEA  may  grant  ex- 
ceptlmi  relief  which  would  have  the  effect  of 
prohibiting  that  substitution. 

Thus,  the  Whitco  decision  Imposes  guide¬ 
lines  which  serve  to  restrict  the  iqiparently 
broad  discretion  offered  suppliers  under 
{  211.25  by  prohibiting  Indiscriminate  sub¬ 
stitutions  where  serious  financial  hardship 
can  be  documented  In  the  context  of  an  ap¬ 
plication  for  exceptl(Hi  relief  to  FEA. 

Callahan  urges  that  although  It  has  never 
purchased  gasoline  from  BP,  It  maintains 
substantial  and  continuing  exchange  agree¬ 
ments  with  BP,  allegedly  lnv(^ving  millions 
of  gallons  per  month,  and  that  since  such 
a  "business  relationship”  existed,  that  it  was 
the  proper  party  (in  its  role  as  a  Jobber), 
rather  than  Oibbs,  to  be  substituted  by  BP 
for  the  supply  of  the  C^ollahan-owned  retail 
outlets. 

In  the  instant  case,  however,  Gibbs  was 
the  historical  distributor  fOT  BP  products 
to  retail  outlets  in  New  England.  It  was 
normal  business  practice  for  BP  to  deliver 
product  to  Gibbs  for  distribution  to  retail 
outlets.  Callahan  was  not  a  distributor  of 
BP  motor  gasoline,  and  its  alleged  partici¬ 
pation  in  exchange  agreements  with  BP  is 
not  tantamount  to  a  finding  that  Callahan  is 
a  distributor  of  BP  products.  In  any  event, 
even  if  it  could  be  concluded  that  Callahan 
could  be  construed  to  be  a  ’’distributor”  of 
BP  products,  this  factor  alone  would  not  be 
sufficient  to  undercut  the  reasonableness  of 
BP’S  choice  of  Oibbs  to  be  the  substitute 
supplier.  It  is  clear  that  although  Oibbs  may 
not  have  been  the  only  logical  choice  for  a 
supplier  substitution  by  BP,  it  was  certainly 
a  reasonable  choice  based  on  BP’s  histor¬ 
ical  business  practice  in  serving  retail  sta¬ 
tions  like  Callahan’s  in  the  New  England 
marketing  area. 

Callahan  also  contends  that  because  of  its 
position  as  a  bulk  terminal  operator  It  *  *  * 
cannot  afford  to  buy  substantial  quantities 
of  gasoline  •  •  •  from  Gibbs,  another  terml. 
nal  operator  like  theniselves,”  and  that  the 
insertion  of  Oibbs  into  the  supplier  chain 
is  economically  wasteful.  In  support  of  Its 
position,  Callahan  has  asserted  that  the  third 
guideline  of  the  Whitco  decision  requires 
that  a  supplier  substitution  cannot  be  effec¬ 
tuated  if  the  result  of  that  substitution  is 
to  elevate  the  price  charged  to  a  customer 
above  that  which  the  customer  would  other¬ 
wise  pay  If  supplied  directly. 

'There  is  no  showing,  however,  that  the 
Callahan-owned  retail  stations  are  paying 
a  higher  price  In  purchases  from  Oibbs  than 
those  stations  would  pay  If  the  purchases 
were  made  directly  from  BP  at  the  price  nor¬ 
mally  charged  by  BP  to  the  class  of  purchaser 
which  encompasses  such  retail  stations.  In 
addition.  Callahan  appears  to  be  suggesting 
that  Whitco  mandates  that  If  any  profit  is 
to  be  made  at  the  middle  level  of  distribu¬ 
tion,  Callahan,  In  Its  role  as  a  Jobber,  not 
In  Its  role  as  the  owner  of  retail  stations, 
should  be  afftmled  the  benefit  of  the  substi¬ 
tution.  Such  a  position  is  untenable,  since 
Whltoo  does  not  address  this  Issue.  Rather, 
Whitco  concerns  the  potential  for  an  adverse 
economic  Impact  on  the  purchaser  when  sup¬ 
plier  substitution  occurs. 

In  the  Instant  case,  Callahan  has  presented 
no  detailed  factual  Information  probative 
of  financial  hardship,  such  as  severely  In¬ 
creased  prices  from  the  substitute  supplier 
which  Jeopardize  Callahan’s  market  posi¬ 
tion  or  whltffi  threaten  Callahan’s  continued 
viability  as  a  retailer.  It  should  be  noted  that 
even  If  Callahan  has  presented  such  data, 
the  proper  avenue  for  relief  in  eases  of  eco¬ 
nomic  hardship  Is  a  request  for  qp  exception 
pursuant  to  Subpart  D  of  Part  306  of  RA 
regulations.  In  fact,  RA  expressly  recom- 
mendedsto  Callahan  in  a  letter  dated  Octo- 
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ber  SI.  1976  that  exception  relief  might  be 
apprt^iiate  upon  the  presentaAlon  of  eub- 
etentlee  financial  data.  To  date,  Callahan  haa 
not  aralled  Itaelf  of  thle  opportunity. 

Callahan  aleo  contends  that  the  effect  of 
the  ^ht  assignment  orders  tesued  relating 
to  retail  stations  herein  concerned  eras  to 
establish  a  suppller/purchaser  relationship 
between  BP  and  Callahan  In  Ms  ci4>aclty  as  a 
terminal  operator,  rather  than  between  BP 
and  each  of  the  eight  stations.  Callahan 
Tlews  the  supplier  substitution,  therefore, 
as  a  unilateral  termination  of  Callahan’s 
I  SI  1.9  suppller/purchaser  relationship  with 
BP.  Contrary  to  Callahan’s  suggestion,  how* 
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ever,  the  eight  supplier' purchaser  relation¬ 
ships  created  by  these  assignment  orders  are 
not  with  Callahan  In  Its  capacity  as  a  termi¬ 
nal  operator.  Rather,  the  eight  supplier 
purchaser  relatloivsblps  are  with  eight  sep¬ 
arate  retail  firms,  notwithstanding  their 
owtrersblp  asrd  operation  by  Callahan.  In 
addition,  even  If  Callahan,  as  a  terminal 
operator,  was  deemed  to  be  the  purchaser, 
Callahan’s  contention.  If  valid,  would  render 
the  provisions  of  1311^5  mere  surplusage. 
PEA  regulations  expressly  contemplate  sub¬ 
stitution  and  the  language  In  |  311fi  regard¬ 
ing  termination  Is  Irrelevant  to  the  present 
case  since  In  cases  of  supplier  substitution 
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the  underlying  base  period  obligation  Is  not 
terminated.  It  remains  unchanged. 

Based  on  the  foreg<fing.  It  appears  that 
BP’S  utilisation  of  Olbbs  as  a  substitute  sup¬ 
plier  to  the  Callahan  retail  outlets  was.  and 
Is,  consistent  with  the  normal  business  prac¬ 
tices  of  these  firms  dturlng  the  base  period 
and  was,  therefore,  permissible  under  10 
CFR  211.36  of  the  regulations. 

At  such  time  as  Callahan  believes  that  It 
Is  suffering  an  undue  financial  burden  as 
a  resvilt  of  BP’s  supplier  substitution  as  dis¬ 
cussed  herein,  Callahan  may  seek  exception 
relief  In  accordance  with  the  provisions  of 
Subpart  D  ot  Part  206  of  PEA  regulations 
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